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Pledge Securities National Bank 
Secure Municipal Deposits Void 


national bank Illinois has power pledge its assets 
secure deposits municipal funds. Where, result 
such pledge, the deposits city have been paid full 
the failure the bank, the city may compelled return 
the difference between the amount received and the 
amount which would have received had been paid 
general, not preferred secured, creditor. the receiver 
such case refuses bring suit against the city, de- 
positor the bank may institute the action behalf him- 
self and all other depositors. demand made upon the 
city prior the bringing the action, interest the amount 
recovered runs only from the time the commencement 
the suit and not from the time when the payment the city 
was made. The city cannot escape liability showing that, 
prior the starting the action, had paid part the money 
over particular municipal agency, such the firemen’s 
fund the policemen’s fund, for which was acting. This 
was decided the United States Circuit Court Appeals 
the case LaParr City Rockford, 100 Fed. 
Rep. (2d) 564. 

The statutory rule this respect, expressed 90, 
Code, that national bank may give security for deposits 
public (not private) money the laws the state which 
located permit state banks give security for such de- 
posits. Illinois, state banks not have this power. Conse- 
quently, pledge its assets national bank secure 
deposits public funds void. 


similar decisions see Banking Law Journal Digest (Foumth 
Edition) §362. 
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the time the closing the bank, the city had 
deposit funds amounting $1,030,039.58, belonging the 
Police Pension Fund, the Firemen’s Pension Fund and the 
Board Education. The pledge the bank’s assets secure 
the deposit enabled the city collect full. The unsecured 
depositors received dividend per cent. upon their de- 
posits. This action was brought recover per cent. the 
amount paid the city, $401,820.49. holding that the 
city was liable for this amount with interest per cent. from 
the date which the suit was started, the court said: 


apparent that the pledge assets the bank secure the 
deposit the City was ultra vires act, beyond the legal power 
the bank. This follows, view the fact that this national bank 
was located the State Illinois, from the decision the Supreme 
Court City Marion al. Sneeden, 291 262, Ct. 421, 
Ed. 787, affirming the decision this court Cir., 
721, holding that banks created under the laws Illinois not 
possess the power pledging assets secure the deposit public 
money political subdivisions the state and that consequently, 
view 90, providing that national bank may give 
security for deposits only the laws the state wherein located 
authorize banking institutions the state so, national bank 
Illinois has such power. Following this decision, the Supreme 
Court Illinois reached the same conclusion People Wiersema 
State Bank, 361 197 537, 101 501. Granzow 
Village Lyons, Cir., 83, this court, similar situa- 
tion, held that, where receiver national bank, under erroneous 
interpretation the law, had consented the sale pledged assets 
satisfy the deposit the village, the act was wrongful and the 
receiver might recover the amount received the depositor. Again 
the Supreme Court 297 383, Ct. 517, Ed. 733, 
where depositor closed bank filed suit recover the money paid 
the receiver under void pledge assets, was permitted main- 
tain the suit. See, also, Fidelity Casualty Company Allen, Cir., 
Alexander County Bank, 363 589, 889; Texas Pacific 
Waterways Corp. als. Hardee, App. C., 100 678. 

follows, therefore, that the pledge the assets was illegal; that 
the action the receiver and the comptroller carrying out the 
pledge agreement, though good faith, under erroneous interpreta- 
tion the law, was likewise beyond their legal powers, and that upon 
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the receiver’s failure repudiate the transaction and his refusal 
bring suit rescind the same, plaintiff had right, behalf him- 
self and other depositors, institute and maintain the action. 
moment that the bank and the city, the original transaction, 
and the comptroller and the receiver the one hand and the city 
the other, their transactions, acted the utmost good faith. 
All the parties assumed that the pledge was valid. Their assump- 
tion was incorrect, but that was erroneous was not authoritatively 
established the Supreme Court until after the payment the de- 
posit the city. Immaterial, however, the motive that inspired the 
parties, for, under the law, the pledge was invalid, and act the 
bank, the receiver the comptroller could validate it. The comp- 
troller and the receiver are officers the United States and any mis- 
take upon their part, violation their legal powers, even though 
made good faith, necessitates rescission the unauthorized act and 
the recovery the money paid thereunder. Wisconsin Central Rail- 
road Company, 164 190, Ct. 45, Ed. 399; 
Chetwood, 165 443, Ct. Ed. 782; Champ Spring 
Co. United States, C., 988; Heidt United States, 
Talcott United States, Cir., 897. 


insisted, however, that the acts the and the comp- 
troller some way endowed the transaction with validity. That this 
contention cannot sustained apparent from Marion Sneeden, 
291 262, Ct. Ed. wherein the court an- 
nounced that receiver not estopped deny the validity the 
pledge; that rights arise ultra vires contract, even though 
has been performed, and that this conclusion cannot circum- 
vented erecting estoppel which would prevent challenging the 
legality power exercised. The court held that, even though the 
bank might have been estopped from asserting lack power, its 
receiver free challenge the validity the pledge; that un- 
authorized pledge reduces the assets available the general creditors 
and the duty the receiver take steps set aside trans- 
actions which wrongfully reduce assets available for creditors, where 
the corporation does not so. Inland Waterways Corp, al. 
Hardee, supra. 

Nor are persuaded that there any basis for finding that plain- 
tiff was guilty such laches bar his action. There was delay 
eighteen months between payment the deposit and institution 
the suit. the meantime, came the authoritative decision the 
Supreme Court the invalidity the pledge. During this inter- 
val, the city had paid out approximately $603,000 the money 
received for lawful municipal purposes, but this did not place de- 
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fendant any worse position than occupied the time received 
the money. was not damaged any delay, for the funds were 
expended for its corporate purposes. That spent for those purposes 
that which received, created prejudice against the bank its 
depositors barring this action. Mere lapse time does not build 
laches; whether the facts are sufficient establish such defense 
must determined from equitable principles. Laches defense 
approved only where creates inequity. Here there evidence 
such result. 

Closely akin this contention the one that, the contract having 
been performed, plaintiff and those privity with him are estopped 
deny its validity. Such defense, have seen, fails under the 
doctrine Texas Pacific Co. Pottorff, 291 245, Ct. 
416, Ed. doctrine that court will not disturb fully 
and completely executed contract but will leave the parties where 
finds them does not apply here, for the depositors the bank were not 
pari delicto with the beneficiaries the wrongful payment, and the 
receiver their official representative may not thus deprived his 
remedy recover for the benefit his cestui que trusts. 

contended that the court should not have dismissed the Board 
Education, the Trustees the Firemen’s Fund and the Trustees 
the Police Fund. apparent, however, that none these organ- 
izations separate corporation contemplation law but that 
each merely arm and part the city government and such not 
liable any legal sense. 


Rockford incorporated special charter, under which all 
power connection with the operation the school system granted 
the city council, modified the general school laws. Under this 
charter, the city has the power create and alter school districts, 
support and maintain the same and collect taxes therefor, which are 
kept special fund. these, all the city’s corporate funds, 
the City Treasurer the custodian and such deposited them 
part the city’s. These funds were the property the city and were 
not expended except the Board Education, appointed and con- 
trolled the city, certified its necessity for the same. Thus, 
Brenan People rel. Kraus al., 176 Ill. 620, 353, where 
similar relationship existed between the City Chicago and its 
Board Education, under similar city charter, the court held that 
the Board was connected with, dependent upon and some extent 
part the municipal government that city. the later case 
People Bither al., 231 Ill. App. 301, the court held the ownership 
educational funds the city and not the board, saying that, 
though the school fund separate one, raised the city for 
special purpose, nevertheless part the funds received and 
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held the treasurer virtue his office such. Consequently the 
liability was against the city and not against the board, and the latter 
was rightfully dismissed. 

Likewise, the Trustees the Firemen’s Fund and those the 
Police Fund are merely arms the municipal government; all pro- 
ceedings carried them administration funds are part the 
business the city. McQuillin Municipal Corporations, 254; 
People Faherty, 306 Ill. 119, 506. Consequently, there 
was liability upon the part the trustees. The funds held for their 
benefit were those the city and, having received them improperly 
must repay them. 

find error any respect the decree far the princi- 
pal sum involved concerned, 

Defendant insists, however, that the court erred decreeing in- 
terest from the time the money was received, and points the good 
faith the parties the transaction making payment. This court 
had occasion examine the liability municipal corporation for 
interest upon funds improperly paid the City Chicago 
Joseph, Cir., 444. there discussed the Illinois authori- 
ties and held that, without regard the uncertainty the proper 
interpretation the law, the pledge being unlawful, the defendant, 
having received the money pursuance thereof, was bound know 
that illegality. This, held, was clearly within the statute 
the State Illinois allowing interest, Ill. Rev. Stat. 1937, 
interpreted the Supreme Court that state. Thus, Leigh 
American Brake-Beam Co., 205 147, 713, was held that 
where contract ultra vires and municipal corporation receives 
money under it, which equity and good conscience belongs another 
and which ought pay, liable for money had and received with 
interest after demand. the same effect are Brennan Gallagher, 
199 Ill. 207, 227; United States Brewing Co. Dolese 
Co., 282 Ill. 588, 118 1006; Conway City Chicago, 237 
Ill. 128, 619. adhere the doctrine there announced. 

appears, however, that demand was made plaintiff upon 
defendant prior the commencement the suit. interpret the 
decisions, the liability for interest did not accrue until de- 
mand was made. The retention the money after demand amounted 
conversion and from the date the conversion, liability for in- 
terest, under the statutes and decisions, accrued. But the 
conversion, under the facts this case, did not occur until claim was 
made. The earliest demand here was that the suit itself; thence- 
forward, interpret the law Illinois, defendant was liable for 
interest; prior that time, liability existed. Thus, Turk 
City Chicago, 352 171, 185 258, was held that 
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municipality not chargeable with interest “except where money 
wrongfully obtained and illegally held it.” See, also, Redfield 
Ystalyfera Iron Co., 110 174, Ct. 570, Ed. 109. Here 
the money was voluntarily paid the city and, though this was im- 
proper under the law, seems us, view the honest belief 
the comptroller, the receiver and the bank the contrary, cannot 
that was illegally withheld until demand was made for repayment. 
Consequently, the court was error including interest from the 
date the payment until the date commencement the suit. 

The decree the District Court will reversed with regard 
that portion thereof relating interest and the cause remanded with 
directions enter decree allowing interest from the date the com- 
mencement this suit. Appellee will pay the costs this appeal. 
all other respects, the decree affirmed. 


Computation Commissions Testamentary 
Trustee Under New York Statute 


Section 285, subdivisions 1-4, the New York Surrogate’s 
Court Act fixes the rates commission which testamentary 
trustees and other fiduciaries are entitled and allows commis- 
sions for “receiving and paying out all sums money.” 
Subdivision section 285 provides that where the fiduciary 
entitled required collect the rents and manage real 
property “he shall allowed and may retain five percentum 
the rents collected therefrom addition the commissions 
herein provided.” Under these provisions, was held that the 
regular commissions testamentary trustee, charged with 
the management real estate forming part the corpus 
the trust estate, should computed gross, rather than net, 
rentals received, addition the per cent. specially allowed 
for the management the property. Schinasi’s Estate; 
Chemical Bank Trust Co., New York Court Ap- 
peals, Rep. (2d) 58. 

The testator, Morris Schinasi, died September 10, 1928. 
his last will and testament, devised all his residuary 
estate the Chemical National Bank the City New 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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York trust pay the income his wife and daughters. 
Three parcels real property became part the trust fund. 
The trustee managed the real property, collected the rentals, 
and paid the expenses carrying and maintaining it. 
1935 the trustee filed intermediate account trustee for 
the period from March 1929, July 31, 1935. dispute 
arose concerning the amount the commissions and allowance 
which the trustee was entitled. 

The account showed that, during the six years its man- 
agement, the trustee had collected rentals from the real prop- 
erty the amount $342,186.75. had during the same 
period paid out for taxes, insurance, repairs, and other ex- 
penses, the sum $231,503.43. The trustee claimed commis- 
sions the gross rentals received. The lower courts held 
that the trustee was entitled commissions computed only 
upon net rentals. 

this appeal, was held that the commissions should 
have been computed gross rentals received. The court 
calls attention the fact, however, that the statutory provi- 
sions referred above are not given too literal con- 
struction. literal construction,” said the court, 
trustee would entitled commissions moneys received 
him upon every sale capital investment and upon 
moneys paid out him when that money reinvested. 
the investments tust fund were changed every year 
trustee would then entitled commissions every year. 
Such construction might make trustee the principal bene- 
ficiary the trust.” 

For instance, the investment and reinvestment the trust 
fund, from time time, new securities for the purpose 
producing income therefrom, not such paying out 
receiving trust moneys would entitle the fiduciary com- 
missions, unless the securities are finally turned over the 
beneficiary money, otherwise applied payment 
account the estate. The court refers one case, Matter 
his executors carry his furniture business for year. 
The executors carried the business for the year and, though 
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the business made profit, they claimed commissions 
The claim was disallowed. Here the court said: 
“Tf commissions were allowed each time stock trade 
were purchased sold, quite probable, well possible, 
for case arise where the executor’s commissions would 
largely consume the body the estate.” 

outline the statutes and decisions bearing the 
question commissions real estate rentals given the 
following paragraphs quoted from the court’s opinion: 


The statute, Surrogate’s Court Act, 285, fixes the commissions 
court rule provided for such compensation, and trustee could not 
demand “compensation beyond what may founded the positive 
agreement the party.” Green Winter, Johns, Ch. 26, Am. 
agreement the party.” Green Winter, Johns. Ch, 26, Am. 
Dec. 475. Then the Legislature provided statute, “That shall 
lawful for the court chancery, the settlement the accounts 
guardians, executors and administrators, petition otherwise, 
make reasonable allowance them for their services such 
guardians, executors and administrators, over and above their ex- 
penses; and that when the rate such allowance shall have been 
settled the chancellor; shall conformed all cases the 
settlement such accounts.” 1817, 251. Pursuant the 
statute, Chancellor Kent October 16th, 1817 made order: “That 
the allowance settled the chancellor compensation for guard- 
ians, executors and administrators, the settlement their accounts 
under the act the legislature, for receiving and paying money, shall 
five per cent. all sums not exceeding one thousand dollars, for 
receiving and paying out the same; two and half per cent. any 
excess between one and five thousand, and one per cent. for all above 
five thousand dollars Ch. 630).” For more than century 
the chancery rule has been embodied statute. The statute, now 
force this state, provides somewhat different rates, but formulat- 
ing the rates uses substantially the same language. the settle- 
ment the account any executor, administrator, guardian testa- 
mentary trustee the surrogate must allow such executor, 
administrator, guardian testamentary trustee for his services 
such official capacity. For receiving and paying out all 
sums money not exceeding two thousand dollars, the rate five 
per centum. For receiving and paying out any additional sums 
not amounting more than twenty thousand dollars, the rate 
two and one-half per centum. For receiving and paying out any 
additional sums not exceeding twenty-eight thousand dollars the 
rate one and one-half per centum. For all sums above fifty 
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thousand dollars, the rate two per centum.” Surrogate’s Court 
Act, 285, subds. 1-4. 

the statute above quoted the Legislature authorized allow- 
ance fiduciaries only rate “settled” the chancellor, which 
“shall conformed all cases.” The rate was definitely 
fixed and room left for variation particular cases. ad- 
vantages fixed rate allowance, are obvious. Such rate has 
the effect law; known and uniform; governs all cases; and 
renders litigation McWhorter Benson, 1823, 
Hopk. Ch. 28, 37, 38, Ed. has mocked the conclusion the 
learned chancellor that fixed rate allowance “renders litigation 
unnecessary.” After the lapse more than century there still 
litigation and difference opinion the basis upon which the rate 
shall computed. The courts early perceived that the words “receiv- 
ing and paying out,” literally construed, are comprehensive enough 
include receipts and payments every kind and description, and 
that some cases such construction would produce result which 
would unreasonable and evidently unintended the chancellor 
the Legislature. such cases the courts have rejected literal con- 
struction, and have adopted construction less unreasonable and more 
consonant with common sense. Even so, each case the quest has 
been for the intention the Legislature formulated the 
language the statute and the courts may not reject literal con- 
struction unless evident that literal construction does not cor- 
rectly reflect the legislative intent indicated the general pur- 
pose and history the statute and its language read whole, and 
not word word. 

Under literal construction, trustee would entitled commis- 
sions moneys received him upon every sale capital invest- 
ment and upon moneys paid out him when that money reinvested. 
the investments trust fund were changed every year trustee 
would then entitled commissions every year. Such construction 
might make trustee the principal beneficiary the trust. Matter 
Kellogg, 1838, Paige 265, 267, Chancellor Walworth pointed out 
that this was not the intent the statute, saying: investment 
reinvestment the fund, from time time, upon new securities for 
the purpose producing income therefrom, not such paying 
out the trust moneys entitles the guardian trustee com- 
missions for paying out the same, within the intent and meaning 
the statute this subject; unless such securities are finally turned 
over the cestui que trust money, otherwise applied payment 
account the estate. Neither the guardian trustee entitled 
charge new commission for the collecting receiving back the 

principal the fund which has not invested. But will entitled 
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commissions upon the interest income the fund produced 
such investments, and received and paid over him.” 

The rule that case has been followed all subsequent cases. 
Cf. Valentine Valentine, Barb. Ch. The rule was expressly 
approved this court Drake Price, 430, and has not 
been challenged since. has been extended analogy cases where 
the fund includes property which subject lien; g., stock 
bought decedent margin. Matter Mercantile Trust Co., 210 
83, 103 884; real property, subject mortgage, Farm- 
ers’ Loan Trust Co, Turner, 242 240, 151 439; securi- 
ties pledged decedent collateral for loan, Matter Mills’ 
Estate, 149 Misc. 389, 266 affirmed 239 App. Div. 817, 
the fiduciary receives commissions only upon the moneys realized for 
the property and received the fiduciary after the lien has been satis- 
fied. The rule these cases was applied, however, only moneys re- 
ceived for property which constitutes the corpus fund. Only 
analogy can applied income profits fund. three cases 
the appellate courts this state the courts have had occasion 
consider the manner which commissions should computed upon in- 
come profits; and upon the authority these three cases that 
the courts below have determined this case that commissions may 
allowed only upon the net income the estate. 


Matter Hayden, Hun 197, 313, 316, affirmed 
carry his furniture business for year claimed commissions the 
amount received and disbursed the business, though the business 
made profit. rejecting this claim, the General Term said: “The 
buying and selling incident the conduct manufacture other 
business is, best, species reinvestment the trust funds. 
commissions were allowed each time stock trade were pur- 
chased sold, quite probable, well possible, for case 
arise where the executor’s commissions would largely consume the body 
the estate. Especially where the stock trade rapidly turned 
over, and great profit realized from the transactions. 
quite manifest that the claim for commissions the $58,844.36 was 
properly disallowed” (54 Hun 197, page 313). 

Beard Beard, 140 260, 264, 488, 489, the 
court again was called upon determine whether trustees are entitled 
commissions the amount “received and disbursed” warehouse 
business carried them property owned the testator, ac- 
cordance with the directions their testator. that case the gross 
receipts were $600,000 and the net profit was $300,000. Upon the 
authority the Hayden Case, the executors were allowed commissions 
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only the net profits the business. They sought distinguish the 
Hayden Case the ground that the rule laid down there and the 
Kellogg Case, supra, “applies only the investment and re-invest- 
ment the capital the estate,” and not business which does 
not manufacture purchase and sell stock trade. 

This court rejected that distinction, saying: rule not 
thus confined, and was not confined the Hayden Case, and the 
principle underlying the decision those cases requires that should 
applied such case this. think the true rule for 
allowance statutory commissions this: Trustees are entitled 
commissions for receiving all which constitute the corpus 
the estate, and any additions thereto from increase any kind, and 
thus the moneys upon which commissions are computed can never 
exceed the gross amount the estate and its net income; and the 
moneys paid out upon which commissions may computed are the 
moneys paid out the estate for debts, expenses administration 
and legatees other beneficiaries, moneys which operate diminish 
the estate exists the hands the trustees and pass out and 
away from the estate. This rule excludes commissions upon invest- 
ments and re-investments and moneys disbursed and received the 
conduct business carried produce net income. the case 
such business, the commissions are computed the net income 
only which came the corpus the estate increase thereof.” 
(140 260, page 264, 488, 489.) 


“In the case such the courts have, since that decision, 
invariably computed commissions “on the net income only which came 
the corpus the estate increase thereof,” even where such 
business has been conducted connection with real property which 
formed part the corpus the estate. Cf. Matter Sidenberg’s 
Estate, 204 App. Div. 255, 197 767, where the fiduciaries 
maintained hotel upon such property. case before the recent 
decision Matter Byrnes’ Estate, 159 Misc. 302, 287 
961, has been called our attention where the rule has been applied 
exclude commissions upon moneys received rental from real prop- 
erty held trust and upon moneys disbursed carry and maintain 
the property. Matter Byrnes, supra, Surrogate Delehanty 
held that the rule formulated Beard Beard, supra, 140 260, 
page 265, 488, 489 excludes commissions not only there 
decided upon “investments and re-investments and moneys disbursed 
and received the conduct business carried produce net 
income.” but also moneys disbursed and received the management 
real property. all cases, the surrogate held, commissions 
allowed under the first four subdivisions section 285 the Surro- 
gate’s Court Act “are related and are payable only respect 
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the corpus capital estate,” and “it only accretion 
capital diminution capital way capital payment which 
furnishes basis for such commissions all.” (159 Misc. 302, 
page 306, 287 961, 967.) Surrogate Foley Matter 
Swartz’ Estate, 162 Misc. 46, 294 896, took another view, 
and pointed out that the rule the Byrnes Case was opposed the 
practice followed generally this state for more than century. 


considering the problem underlying this difference opinion, 
must remembered that concerns only commissions authorized 
under the first four subdivisions section 285. Subdivision added 
section 285 chapter 649 the Laws 1923, and amended 
chapter 892, the Laws 1934, Ex. Sess., provides that “where 
executor, administrator, guardian testamentary trustee is, for 
any reason cause whatsoever, entitled required collect the 
rents and manage the real property, shall allowed and may 
retain five per centum the rents collected therefrom addition 
the commissions herein provided.” Under that subdivision the trustee 
is, concededly, entitled and has been allowed compensation calcu- 
lated upon rents collected. The words have italicized leave 
doubt the basis upon which that compensation computed. 
They leave doubt, also, that this allowance compensation 
addition the commissions provided the earlier subdivision, and 
was not intended change the rate basis those commissions. 
before the additional compensation was provided trustees were 
entitled commissions gross rentals received and disbursed 
them, then undoubtedly these commissions were not changed the 
grant, some cases, additional compensation. 

may conceded that there are expressions the opinion 
Beard Beard, supra, which lend some support the decision 
Surrogate Delehanty this case, affirmed the Appellate Division. 
Even so, indication may found the language the opinion that 
the rule there formulated for computing commissions, though ex- 
pressed general terms, was intended apply only moneys re- 
ceived and disbursed connection with investments and reinvestments 
capital and the conduct business, and that other cases 
the statutory commissions must allowed, literal compliance with 
the language the statute, “for receiving and paying out all sums 
money.” 

The members the bar and the judges the courts have con- 
strued the decision Beard Beard. many cases since that time 
commissions upon gross rentals received from real property have been 
allowed without objection question. That has been the general 
practice the Surrogates’ Courts (see Matter Swartz’ Estate, 
supra), and has been followed many cases which have been reviewed 
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this court and other appellate courts. Indeed, even the case 
Beard Beard, though the referee decided that commissions might 
computed only upon the net profits the business conducted the 
fiduciaries connection with real estate the decedent, yet, arrive 
the net profits, deductions were made for expenses which would 
have been necessary even the business had not been conducted; that 
is, for the actual carrying charges the real property owned the 
decedent and used the business. Cf. Matter Martin, 196 
415, 46, and the recent case Matter Wendel’s Estate, 

true that these cases and the cases cited counsel 
the other courts the state where, since the decision Beard 
Beard, commissions were allowed gross rentals from real property, 
the right such commissions was not challenged directly passed 
upon the courts. This court had said before the decision Beard 
Beard that “the authorities hold that where the account rendered 
yearly, such accounting party entitled full commis- 
sions each year’s receipts and disbursements” (Hancock Meeker, 
528, and, again, that: “We are opinion that where 
trustee required keep trust funds invested and receive and 
pay out the income annually, and receives the income and renders 
account thereof the beneficiary, and pays over the balance 
the income, after deducting all expenses chargeable against the same, 
has the right deduct for his compensation full commissions the 
income annually received, before paying over.” Matter Mason, 
527, 535. (Italics both citations are new.) After the 
decision Beard Beard the rule, stated these earlier cases, 
continued generally applied income received from real prop- 
erty and disbursements for carrying charges and maintenance such 
property. said that the practice was due general failure 
members the bar recognize the scope the decision Beard 
Beard, and that appellate court gave considered approval the 
practice. That may true, but significant that the court which 
decided Beard Beard never felt called upon point out any later 
opinion that the prevailing practice was contrary the law had 
enunciated. 

The construction statute accepted for over century without 
serious challenge should not changed the court without com- 
pelling reason. The argument that, since the adoption subdivision 
section 285, this construction would some instances result 
excessive allowance fiduciaries, should addressed the Legisla- 
ture rather than the courts, and there may difference opinion 
even there. Other arguments, not without force, have been advanced 
the respondents and accepted the Apellate Division. Such 
arguments must weighed the balance against the arguments 
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advanced the appellants. When weighed they are insufficient, 
our opinion, constrain justify the court rejecting literal 
construction the language the statute and the century-old 


Bank Liable for Sums Converted County Tax 
Collector 


Under Texas statute (Vernon’s Ann. Civ. Stat., art. 
7250), requiring bank, acting depository county tax 
collector, except compensation legally due the col- 
lector, pay tax collections deposited with “only treas- 
urers entitled receive the same checks drawn such tax 
collector favor such treasurer,” depository bank will 
responsible for sums withdrawn the tax collector contrary 
the provisions the statute and misappropriated him. 
agreement between the bank and the collector that checks 
received the collector would deposited him collec- 
tion account and would thereafter distributed him his 
depository accounts, unlawful under Vernon’s Ann. Civ. 
Stat. Tex., Art. 2549, and will not protect the bank for sums 
later misappropriated the collector. 

This was decided the United States Circuit Court 
Appeals, Fifth Circuit, the case Fidelity Deposit Com- 
pany Maryland Citizens National Bank Waco, 100 
Fed. Rep. (2d) 807. 

Article 2549, referred above, reads follows: 

shall also the duty the tax collector such county 
deposit all taxes collected him, under his authority, for the 
State and such county and its various districts and other municipal 

the tax collector such county shall fail refuse deposit tax 
money collected herein required, shall liable such depository 

for ten per cent. upon the amount not deposited and shall 
addition liable the State and county and its various districts 
and other municipal subdivisions for all sums which would have been 
earned had this provision been complied with, which interest may 
recovered suit the State. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §386. 
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appeared that the defendant bank was the depository 
McLennan County. The plaintiff company was surety the 
county collector’s bond. such surety, the plaintiff made 
good shortage the collector’s accounts amounting 
$52,268.89 and brought suit recover that amount from the 
depository bank. was held that the bank was liable. the 
opinion, the court said: 


all agree with appellant that once the moneys were deposited 
the collector the Bank the authorized public depository, they 
could not lawfully withdrawn except checks payable the 
treasurers, and there had been any improper withdrawals any 
the funds after they had been distributed the respective accounts 
the Bank would liable. 

What makes this case difficult the agreement the Bank and the 
tax collector had first deposit all moneys collection account, 
and then later re-deposit them the depository the various de- 
pository accounts. 

this agreement was lawful, put the Bank the position 
receiving the funds the first instance, not depository, but for 
collection only, and being entitled treat them not actually 
deposited with depository until, accordance with the arrange- 
ment had made, they were distributed the depository accounts. 
would also entitled, had knowledge the tax collector’s 
wrongdoings, permit him withdraw them his checks for the 
purpose distribution. this was lawful agreement, Art. 7250, 
which appellant relies imposing direct obligation the Bank 
for the care the moneys, the breach which would make party 
the collector’s wrongdoing, did not come into play. For the moneys 
deposit in, and lost from, the collector’s account, had not been 
received the depository, and the Bank had the right, good faith, 
the absence facts putting upon knowledge, rely upon the 
tax collector make the proper apportionment accordance with 
the agreement. 

the agreement was lawful, the Bank, relying upon the tax 
collector’s good faith, was the position the bank American 
Surety Co. Lewis State Bank, Cir., 559, and having been 
misled and imposed upon the tax collector, his surety may not 
recover against the Bank for his having done so. the other hand, 
the appellant right the position takes, that the agreement 
was not lawful, and that the invoked Articles supra required the tax 
collector deposit his collections the Bank depository, and the 
Bank not pay them out except checks favor treasurers, 
and appellant surety was entitled rely the Bank’s observance 
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the duty thus imposed upon it, all think appellant right its 
conclusion that should have subrogation. here would 
case Bank being misled deceived the fraud the surety’s 
principal, American Surety Co. Lewis State Bank, supra. 
National Surety Co. Arosin, Cir., 198 605; American Surety 
Co. Citizens’ National Bank, Cir., 294 609; American Surety 
Co. Robinson, Cir., 22; Commonwealth Farmers 
Deposit Bank, 264 Ky. 839, 793. 

The case would one bank, violation positive law, 
compliance with which the surety had right rely, turning over 
collector his check money which was charged with keepinig, 
and with paying over “only treasurers entitled receive the same, 
checks drawn favor such treasurer.” Cf. Richfield 
National Bank American Surety Co., Cir., 387. 388; 
American National Bank Fidelity Deposit Co. Maryland, 129 
Ga. 126, 867, Ann. Cas. 666. 


Survivor Entitled Joint Deposit Absence 
Undue Influence 


Where woman, elderly but perfectly competent man- 
age her business affairs, deposits money joint savings 
account the names herself and her nephew joint 
tenants, payable either the survivor, the nephew will 
entitled the fund the death the depositor, the absence 
showing that the nephew exercised undue influence over 
the depositor. This was decided the Court Chancery 
New Jersey the case Chandler Hardgrove, Atl. 
Rep. (2d) 661. 

appeared that the depositor kept the pass book her 
possession until her death and that the nephew had control 
over the pass book the deposit during her lifetime except 
make two withdrawals, one $150 and one $400. made 
these his signature the request his aunt and then re- 
turned the pass book her possession. The question the 
delivery the pass book the nephew the depositor with 
intent make gift, which considered necessary many 
cases this kind (in the absence statute) order estab- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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lish gift favor the co-depositor, was not discussed the 


present case. 

When the joint account was opened November 24, 1927, 
amounted $9,500. was opened the names Hattie 
Hardgrove and Frank Hardgrove, under the following 
joint account agreement, which was signed both parties: 


Joint Account Agreement 
Single Signature 

joint-tenants and during our joint-lives may drawn upon either 
alone. 

Upon the death either authorize and direct the Bank pay 
the entire balance the survivor, which shall complete discharge 
the obligations the Bank all parties concerned. 

The rights the legal representative the decedent, any, shall 
enforced only against the survivor. 

each hereby appoint the other attorney irrevocable, with 
power deposit said joint-account moneys the other, and for 
that purpose endorse any check, draft, note other negotiable 
instrument the name the other. 

(Signed) Hattie Hardgrove 
Witness— (Signed) Frank Hardgrove. 


(Signed) Swartout, Jr. 


Concerning the question whether undue influence was exer- 
cised the nephew over his aunt and, further, concerning his 
right the deposit, against the next kin the aunt, the 
court said: 


November 23d, 1937, decedent went the bank alone with her 
savings account pass book, and requested the teller the savings 
department transfer the account joint account her name, 
and that the defendant. (Previous the death decedent’s hus- 
band there had been joint savings account this bank the names 
Jonah Hardgrove and Hattie Hardgrove, with power each 
draw thereon and with the right survivorship.) The teller then 
explained Mrs. Hardgrove the three types joint account then 
vogue the bank, any one which she might use, and she chose 
the joint account which was afterwards opened. The teller explained 
her that would necessary for the bank have the signature 
the other joint owner the account and gave her signature card 
for that purpose. The teller testified that there was doubt but 
that Mrs. Hardgrove understood all the details the transaction, 
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and the character the new account which she was opening, and the 
rights the respective parties therein. She did not ask for his 
advice touching the transaction, nor did give her any advice, either 
the propriety thereof its consequences; and had 
edge touching the decedent’s other property holdings. Mrs. Hard- 
grove took the signature card which the teller gave her and left the 
bank. That night she told the defendant what she had done about 
the new bank account and told him sign the signature card. This 
was the first information had his aunt’s intention give him 
interest this account. signed the card and the next day drove 
Mrs. Hardgrove the bank his automobile, which remained 
outside the bank while his aunt went inside and completed the trans- 
action. She again saw the teller the savings department, withdrew 
the funds from her individual account and deposited them joint 
account her own name and that the defendant. Thereafter, and 
until the date her death, she retained the custody the bank book, 
except the two occasions when funds were withdrawn, already 
mentioned. These are the complete facts touching this transaction. 
Far from suggesting any dominance the decedent the de- 
fendant, indicates act performed her own free will and accord. 
After all, the real question here whether not the transfer was fair 
and just, and all good faith; whether the circumstances spell 
out fraud unconscionable bargain. Matthews, Administratrix 
Craven, 124 Eq. 455, 176. donor who mentally 
alert and capable may make any contract gift pleases, long 
free from fraud undue influence. Gendre Goodridge, 
308, 581. Fulper’s Estate, Eq. 293, 132 834, 
Vice Chancellor Buchanan said that contract was unfair the fact 
that was based upon some consideration made difference—relief 
would granted notwithstanding. Similarly, the contract en- 
tirely fair and free from fraud, and undue influence, the fact that 
party aged, but competent, makes difference—it will upheld. 
The burden proof dominant confidential relationship is, 
course, upon the complainant (In Fulper’s Estate, page 313, 
132 page 844), and while “the nature that dominant con- 
fidential relationship difficult exact definition delimitation,” 
clear that the dominance must the mind, and the dependence 
must upon the mind rather than upon the hands and feet the 
donee. Here clear that the decedent’s was the dominant mind 
and her dependence was only upon the hands and feet her nephew; 
and that this dependence related merely those things usually at- 
tended the man about the house. this respect this case 
analagous Gendre Goodridge, supra, which case Vice- 
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Chancellor Van Fleet held there was fraud undue influence. 
presumption undue influence arises from the “mere relation the 
parties.” Soper Cisco, Eq. 165, 170, 1016, 1018, 
Ann. 1918B, 452. invoke the presumption, must appear 
that the donee occupied dominant position over the donor towards 
whom stood confidential relationship. Given confidential 
relation and the dominant controlling position the part the 
donee, then the degree fact relationship immaterial. Haydock 
Haydock’s Ex’rs, Eq. 570, 574, Am. Rep. 385. 

The argument defendant’s counsel the effect that decedent 
had the benefit independent advice touching this gift, advanced 
the final hearing, seems now have been abandoned. The only 
evidence support that argument was the testimony the witness 
Swartout, the bank teller, but clear that such advice gave 
does not satisfy the rule. Slack Rees, Eq. 447, 466, 
St. Rep. 997; Haydock Haydock’s Ex’rs, supra; Croker Clegg, 
Eq. 332, 197 13; Peppler Roffe, 122 Eq. 510, 
194 548. The rule independent advice laid down Slack Rees 
and Post Hagan, supra, applies where the gift strips the donor 
all, practically all, his property. Morrison Morrison, 
Eq. 646, 121 133, affirmed Ed. 801, 121 133. 
The rule undue influence and independent advice laid down 
Haydock Haydock’s Ex’rs, supra, applies generally gifts whether 
not they comprise all practically all the donor’s property. 
Fulper’s Estate, supra, page 307, 834. 

the improvidence the gift here involved, find New 
Jersey decision directly point, nor has the industry counsel 
referred any this other jurisdictions. considering this 
question should borne mind that the subject the gift here 
involved was not definite sum money, nor was all the funds 
deposited the joint bank account. The gift was “joint inter- 
est” that account—an interest which might might not ripen into 
complete ownership, depending upon which the two joint owners 
died first. After the gift, the monies the account were the joint 
property the donor and the donee, although one the parties would 
become the complete owner upon the death the other. 

behalf the complainant, argued that the defendant 
donee had the right withdrawal upon his signature alone, had the 
power “strip the donor any interest therein,” and that this one 
the “consequences” invoking the protection the rule independent 
advice “as means insuring the weaker party against the conse- 

quences his own unthinking and unappreciated improvidence,” cit- 
ing Croker Clegg, supra. (But have already found that the donor 
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was not the “weaker party” and that the act giving was neither 

“unthinking” nor “unappreciated.”) further argued “that de- 

fendant did not exercise his right withdrawal, that did not take 
advantage his power strip his aunt her only available means 
support, absolutely immaterial the application the 
The essential factor inexorably invoking the rule that possessed 
the power.” 

behalf the defendant donee argued that since there was 
gift not the money itself, but joint interest the account 
(albeit interest which would become absolute donor’s death), 
and since there was right access and the use the fund re- 
tained—the gift was not that the retention the donor 
right withdraw negatives improvidence, quoting from Note 
1917C, page 564: “It true that the donee also has this 
power, but this does not divest the donor the power.” 

Counsel for complainant cites Hunt Naylor, Eq. 646, 
Reeves, 102 Eq. 436, 141 175, supporting his view that 
the gift joint interest bank account, the monies that 
account constituting the major portion donor’s estate, improvi- 
dent; but examination these cases leads the conclusion that 
they are readily distinguishable and not applicable. 

judgment, the gift joint interest decedent’s bank 
account was not, under the circumstances this case, improvident. 
But even so, conclusion the proper disposition this cause 
would the same. Farley First Camden National Bank Trust 
Company, 107 Eq. 272, 152 245 (Leaming, C., 1930), 
was held that: 

gift and want independent advice, touching 
its execution are not alone sufficient set aside gift donative 
trust the instance the donor. 

“Excerpt against creditors, man adequate mentality 
privileged give away all his property, wishes so; and 
such man needs independent advice sustain that apparently 
improvident act the gift made voluntarily and with full under- 
standing the transaction and its force and effect. 

the relationship trust and confidence between the parties 
which may inspire dominating influence over the donor which renders 
the apparent improvidence the act and the want independent 
advice material, the absence other equitable ground for relief.” 

And see James Aller, Errors and Appeals, Eq. 666, 
427,2 A., 285, 111 Am. St. Rep. 654, Ann. Cas. 430. 
the latter case the Court, speaking through Chief Justice Gummere, 
page 669, page 427, said: 

“The law permits anyone dispose his property gratuitously, 
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pleases, provided the rights creditors are not injuriously 
affected thereby. may, sees fit, reserve himself the right 
revoke his gift, or, desires, may make the gift absolute and 
irrevocable, and his power this regard does not depend upon the 
providence improvidence his act. 

Where relation trust and confidence exists between 
the donor and donee, where, when such relation does exist, the donor, 
and not the donee, occupies the dominant position, the rule laid down 
those cases has application, and gift absolute its terms, made 
voluntarily and with full understanding its effect, cannot 
revoked the donor, either his own act alone, with the aid 
judicial tribunal.” 


Entry Judgment Judgment Note After 
Maker’s Death 


The holder note, containing power attorney au- 
thorizing confession judgment against the maker after the 
note becomes due, may not enter judgment against the maker 
under such power after the maker’s death. Such power 
irrevocable during the life the maker, but does not sur- 
vive the maker’s death. Schuck McDonald, Court Ap- 
peals Ohio, Rep. (2d) 619. 

appeared that June 1936, John Bachtel ex- 
ecuted and delivered Minnie Schuck his certain promissory 
note, which contained the following warrant attorney: 

“And hereby authorize any attorney law appear 
any court record the United States, after the above 
obligation becomes due and waive the issuing and service 
process and confess judgment against favor the 
holder hereof, for the amount then appearing due, together 
with costs suit, and thereupon release all errors and waive 
all right appeal.” 

Thereafter Minnie Schuck endorsed and transferred this 
note Carrie McDonald. July 30, 1937, John 
Bachtel died. August 1987, Carrie McDonald, the 
legal holder, procured judgment thereon confession 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §692. 


THE BANKING LAW JOURNAL 


only against the deceased maker but also against Minnie 
Schuck payee and endorsee. November 1987, 
subsequent term court, Minnie Schuck, her repre- 
sentative capacity, executor Bachtel’s will, filed her peti- 
tion and commenced proceeding vacate the judgment 
previously entered against her decedent. The petition was 
demurred to. The demurrer was sustained and the petition 
dismissed. Minnie Schuck thereupon took this appeal the 
Court Appeals, which court reversed the lower court and 
held that judgment could not entered after the maker’s 
death, pursuant the authority the note confess judg- 
ment. the opinion, the court said: 


The question presented this appeal concerns matter which has 
perplexed the bar this state since the adjudication Swisher 
Orrison Cigar Co., 122 Ohio St. 195, 171 92. has 
with the right payee, rather that holder assignment, 
promissory note, which contains power attorney authorizing 
the confession judgment against the maker thereof, procure 
judgment thereon confession against him after the death the 
maker. other words the query is: May judgment confessed 

our judgment that appellee’s (the holder) power attorney 
procure confession judgment was naked power. Although 
was irrevocable during the life the maker, did not survive death. 
was not power coupled with interest,” within the excep- 
tion the general rule, that death revokes agency. The attorney 
law was without power and authority confess judgment the 
note after death. further precedent desired, such may found 
the cases listed the note appearing 1310 1315, 
inclusive. 

Considering the question briefly, from third standpoint, may 
said that powers attorney contained the thousands like 
cognovit judgment notes which are daily given the course 
business, create agencies coupled with interest, that survive the death 
maker and permit the confession judgment against dead 
man, which may converted into liens against decedent’s property 
the simple expedient execution and levy, then might well 
revise our laws that direct the settlement decedent’s estates, for 
the law otherwise, than herein found, new class preferred 
creditors created. claim general creditors would become 
precarious, prior claims jeopardized and rights surviving spouses 
and dependent minors hopelessly confused. 
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BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK CONTRACTING FOR REAL ESTATE RE- 
PAIRS NOT LIABLE UNDER UNEMPLOY- 
MENT COMPENSATION LAW 


Maine Unemployment Compensation Commission Maine Savings 
Bank, Supreme Judicial Court Maine, Atl. Rep. (2d) 897 


savings bank, having made loans real estate, was obliged 
take over the real estate under foreclosure proceedings. con- 
tracted with persons and corporations for the making repairs 
such real estate, which persons and corporations employed others 
the required work. was held that this did not constitute 
with ‘‘any contractor sub-contractor for any em- 
ployment which part its (the bank’s) usual trade, occupation, 
profession within the meaning Section 19(e) 
the Maine Unemployment Compensation Law and that, therefore, 
the bank could not required contribute the Unemployment 
Compensation Commission under that law. 


appeared that the defendant bank had taken over some 140 
real estate under foreclosure proceedings. The repairs 
such real estate were superintended and the rents thereon 
were collected two employees the bank who were carried regu- 
larly the bank’s payroll and whose salaries contributions were 
paid. Necessary repairs the real property held the bank were 
made under contract the bank with individuals, partnerships and 
corporations, sometimes after competitive bidding, but most cases, 
paying the the basis labor and materials fur- 
ease did the bank exercise control over the employ- 
ment discharge laborers employed such contractors 
any way supervise their work. The plaintiff Unemployment Com- 
pensation Commission claimed entitled the sum $53 
way contribution the amounts paid such laborers. The 
defendant bank contended ‘‘that contributions accrue and become 
payable the Compensation Commission, its case, only when 
it, employing unit ‘contracts with has under any con- 
tractor for any employment which part its 
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usual, trade, occupation, profession The words above 
single quotes are taken from Section 19(e) the Maine Unem- 
ployment Compensation Law, Pub. Laws, 1936, Spec. Sess., chap. 
192. was held that this statute did not apply the present situa- 
tion and that the bank was not liable for contributions. ‘‘We know 
the business real estate 


Section (e) the Maine Unemployment Compensation Law, 
referred above, insofar pertinent the present case, reads 
follows: 

‘employment ‘Employment unit’ means 
any individual type organization including any cor- 
poration, which has subsequent January 1935, had 
its employ more individuals performing services for within 
this state. Whenever any employing unit contracts with has 
under any contractor subcontractor for any work which part 
its usual trade, occupation, profession, business, unless the em- 
ploying well each such contractor subcontractor 
employer reason section (f) section this act, 
the employing unit shall for all the purposes this act deemed 
employ each individual the employ such contractor sub- 
contractor for each day during which such individual engaged 
performing such work... 


Report from Superior Court, Cumberland County. 

Action the Maine Unemployment Compensation Commission 
against Maine Savings Bank recover contribution allegedly due 
under the Unemployment Compensation Law. report agreed 
statement. 

Judgment for defendant. 

John Fessenden, Asst. Atty. Gen., for 

Verrill, Hale, Dana Walker, Portland, for defendant. 


BARNES, J.—This action recover contribution alleged 
due from the defendant with respect wages payable for em- 
ployment during the first quarter the year 1937, under the provi- 
sions our Unemployment Compensation Law, Public Laws Maine, 
1936, Sp. Sess. 192. 

comes before this court agreed statement facts, wherein 
note that defendant and has been since 1859 operating under and 
governed the law applicable all Savings Banks this state; 
that, for the first calendar quarter 1937, defendant reported and 
paid the Commission, its net contribution, the sum $1,857.09; 
that the course its banking business has become the owner of, 
has taken possession of, number parcels real estate; most 
eases virtue foreclosure mortgages taken secure loans, the 
two being where release deed was accepted, 
obviating the expenditure consequent that the period 
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under survey defendant was operating managing ‘‘approximately 
one hundred forty parcels real repairs and maintenance 
being superintended one servant, carried defendant’s regular 
payroll, devoting approximately one-half his time this work, and 
assisted another servant the bank, also the regular payroll, 
spends portion his time collecting rents and interviewing 
tenants,’’ the wages and salaries both being carried the payrolls 
defendant, reported above, and which contributions were 
that defendant provided for such upkeep deemed requisite 
contracts with individuals, partnerships corporations engaged one 
more the building trades, few cases after competitive bids, 
but most paying the contractor the basis labor and materials 
furnished under the that case did the defendant exercise 
any control over the employment discharge laborers, super- 
vision over such laborers; that the charge for such labor was included 
the price fixed the contract together with contractor’s profit, 
sum greater than actual wages paid; that, during said quarter, $2,944.76 
was paid workers the individuals, partnerships corporations, 
with defendant for the repair, improvement alteration 
defendant’s real estate holdings, the contribution claimed accuring 
and payable that sum, agreement amounting $53, and not 
paid defendant plaintiff. 
Suit authorized Section 14(b) the Act. 
The agreed statement further provides, and shows: 


the individuals, partnerships corporations engaged 
the defendant repair, alter, improve the defendant’s real estate 
were ‘employers’ defined the Unemployment Compensation Law. 

the nineteenth day August, 1937, due notice the alleged 
contributions due the plaintiff was given defendant the plaintiff 
and payment said contributions duly demanded. 

agreed that the foregoing statement facts does not involve 
and should not applied the determination the status in- 
dividual who deals directly with the defendant either contract 
otherwise the performance individual services actually performed 
himself alone and without authority engage persons assist him 
the performance such 


Other statements fact, view the case, may not pertinent 
decision. 

Plaintiff contends that the $53 computed above due, together 
with interest, from April first, 1937; defendant contesting the claim 
not within the law providing for contributions under the Unem- 
ployment Compensation 

more explicit, defendant contends that contributions accrue 
and become payable the Compensation Commission, its case, only 
when it, employing unit ‘‘contracts with has under any 
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contractor for any employment which part its 
usual trade, occupation, profession, (Quotation the por- 
tion Section 19(e) the Unemployment Compensation Law, ap- 
plicable here.) 

agreed that the sum sued for not due, unless accrues within 
the meaning the temporal clause quoted above. 

The learned counsel for plaintiff reveals the simple nature this 
controversy suggesting that the decision the court must turn 
upon this question: ‘‘Is the repair, alteration, maintenance and im- 
provement (its) real estate holdings part the usual trade, 
pation, profession business the defendant?’’ 

Defendant was incorporated under Chap. 328, and Laws 
1859, ‘‘with all the powers and privileges conferred upon similar in- 
stitutions the laws said State, and subject all the liabilities 
and restrictions thereof.’’ 

took the powers and privileges granted under the statutes 
then force, Chapters and 47, Statutes 1857. has continued, 
trade, profession business the present time, changed 
only its name. 

creature statute, with strictly limited powers, its invest- 
ments materially restricted and its operations subject the supervision 
the State Bank Commissioner. 


operates under general statutory provisions follows: 


banks and institutions for savings, incorporated under the 
authority the state, may exercise the powers and shall governed 
the rules and subject the duties, liabilities, and provisions 
their charters, the following sections, and the general laws 
relating corporations, unless otherwise specially 
Chap. 57, Section 13. 


the field investment mortgage loans real estate Savings 
Banks are limited investment: 


notes bonds secured first mortgages real estate 
Maine, New Hampshire, Massachusetts, Rhode Island, Connecticut, and 
Vermont, amount not exceeding 60% the market value such 
real estate, notes bonds secured first mortgages which the 
Federal Housing Administrator has insured has made commitment 
insure. bank shall have more than 60% its deposits invested 
such 


Chap. 57, Section 27, par. 14, amended Chapter 101, 
See. L., 1937. 


Also: 


savings bank may hold real estate the cities towns which 
such bank any branches thereof are located, total amount not 


THE BANKING LAW JOURNAL 171 


exceeding five per cent. its deposits amount not exceeding 
its reserve fund; but these limitations shall not apply real estate 
acquired the foreclosure mortgages thereon, upon judgments 
for debts, settlements secure 


Chap. 27, Section 30, amended Section Chapter 222, 
L., 

seems clear from the statutes here quoted, that the legislature 
intended prohibit the holding savings bank real estate be- 
yond what should sufficient for banking rooms that term under- 
stood bankers; except that, within limits, real estate acquired 
the foreclosure mortgages thereon, upon judgments secure debts 
are authorized holdings. 

Not that there authority our legislation for savings bank 
hold real estate, other than its banking rooms indefinitely. 

know law authorizing savings bank take the busi- 
ness real estate corporation. 

But may have title mortgagee parcels real estate, and 
cause the same ripen into absolute title, the exigencies its various 
mortgagors may dictate. 


common knowledge that mortgage indebtedness real estate, 
taken ten years ago less than the maximum 60% the valuation 
the property, even the rare cases where interest has been paid 


annually, may general said exceed the market value the 
security today. 

And great areas Maine, this writing, the factors setting 
market value are definitely absent. 


slump, all but catastrophic every state the union, and ter- 
Maine, followed depression, recession and their spawn, 
the fountains investment the business banking, has justified the 
belief which entertain that legislature our history ever in- 
tended that the business savings bank should the real estate 
business. 


follows that contracting for ‘‘repairs, improvements and altera- 
tions such parcels real quoting from the statement 
facts, any man, even the most prudent, may frequently find himself 
bound do, order make the loss any ten lean years less formid- 
able, not contracting ‘‘for any work which part its usual trade, 
occupation, when done the Maine Savings Bank. 

Expenditure the part the defendant here merely incidental 
the banking business, the business the defendant, contemplated 
the authors the Maine Unemployment Compensation Law. Batch- 
elder Snyder Co. Saco Savings Bank, 108 Me. 89, 
Gardiner Trust Co. Augusta Trust Company, 134 Me. 191, 182 685. 
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cases other jurisdictions have been cited, nor find any 
that will rule here. 

conclude that the duty defendant keep its real estate, 
which has acquired title the course its business, and strictly 
with law, physical condition bring fair value 
sale, incidental its distinctive business receiving the money 
its depositors and letting out proper investments, just expendi- 
ture purchasing and maintaining costly vaults incidental the 
business Savings Bank, although not the business such 
bank keep great sums money storage. 

Judgment for defendant. 


ACTION FOR USURIOUS INTEREST BARRED 
STATUTE LIMITATIONS 

Lindon Morgan County National Bank, Court Appeals Kentucky, 

122 Rep. (2d) 126 


action borrower against national bank recover the 
penalty twice the amount usurious interest which had been 
paid the bank must started ‘‘within two years from the time 
the usurious transaction occurred,’’ under Code, 86. 
The rates interest which national bank may charge under 
Code, 85, are set forth the opinion below. This section 
national ‘banks take interest ‘‘at rate per centum excess 
the discount ninety-day commercial paper effect the Fed- 
eral reserve bank the Federal reserve district where the bank 
located,’’ that rate higher than would otherwise permissible. 


Action Lindon and his wife against the Morgan County 
National Bank recover under federal statute double the amount 
all interest plaintiffs had paid defendant notes. The plaintiffs’ 
petition was dismissed, and plaintiffs appeal. 

Judgment affirmed. 

Leebern Allen, Campton, for appellants. 

Gardner, West Liberty, for appellee. 


THOMAS, J.—The appellee and defendant below, the Morgan 
County National Bank, corporation organized under the acts 
Congress, with power conduct general banking business which 
now and has been for number years operating the town Cannel 
City, Morgan County, Kentucky. Prior November that 


similar decisions see Banking Law Journal Digest (Fourth 
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day and since then—the appellants and plaintiffs below, Lindon 
and wife, Myrtle Lindon, executed various notes defendant evidenc- 
ing loans them it, and some not all the notes was stipu- 
lated that they bore per cent. interest. 

The testimony plaintiff, Lindon, shows that such rate 
interest was paid him advance the time the execution 
the notes the time their due dates, which most instances 
was period four months. When they were renewed the same ad- 
vance payments interest were made, and any the notes were 
into larger one the same advance payments interest 
were made. None the interest was incorporated any the notes 
part its principal, nor were any them discounted, and the 
interest taken out their face value defendant. other words, 
the transactions uncontradictedly evidence process dealing whereby 
all interest was paid defendant and none charged taken 
out any note. 

The usurious rate interest was, perhaps, paid until Novem- 
ber 20, 1932, when consolidated note for the sum $3,000 was 
executed defendant plaintiffs, due four months after date, and 
was renewed thereafter from time time. Whether any interest paid 
that note, after the consolidation, was not the rate per 
not made clear the testimony; but shown beyond 
dispute that more than per cent. interest was charged and paid 
throughout period more than two years immediately preceding the 
filing this action plaintiffs against defendant the Morgan cir- 
court August 16, 1935. Plaintiffs sought their petition 
recover defendant judgment for double the amount all interest 
they had paid defendant, amounting $1,429.23, which made the 
amount $2,858.46, for which they prayed judgment. 

The action was based upon section 86, title 
Revised Statutes, section 5198. The immediately preceding section 
that national banks shall not permitted charge collect interest 
loans made them higher rate interest than that prescribed 
the law the jurisdiction which they are located and doing 
business, provided there maximum rate interest prevailing 
the jurisdiction but none, then they are authorized charge in- 
terest not exceeding per cent. annually. this jurisdiction where 
defendant operated its bank the maximum rate interest charged 
per cent., and any amount above that rate usury. The answer 
defendant denied all the material averments the petition and 
another paragraph pleaded the two years limitation prescribed 
section 5198, supra, the federal statutes, which section its entirety 
says: ‘‘The taking, receiving, reserving, charging rate interest 
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greater than allowed the preceding section, when knowingly done, 
shall deemed forfeiture the entire interest which the note, bill, 
other evidence debt carries with it, which has been agreed 
paid thereon. case greater rate interest has been paid, the 
person whom has been paid, his legal representatives, may re- 
cover back, action, the nature action debt, twice the 
amount the interest thus paid from the association taking 
ing the same: Provided, That such action commenced within two years 
from the time the usurious transaction 

the two cases Marion National Bank Thompson, 101 Ky. 
277, 903, Ky. Law Rep. 436, and Moss First National 
Bank Horse Cave’s Receiver, 251 Ky. 390, 88, the inter- 
pretation given section 5198, supra, the Revised Statutes, 
construed the federal the Supreme Court 
—was followed was our mandatory duty do. That inter- 
pretation was and that the federal statutes provides for two situations 
—(1) where the usurious interest had not been actually paid the 
borrower, but only charged the lender and the amount thereof (con- 
sisting the total amount interest the usurious rate) incorpo- 
rated the face value the obligation executed the borrower, and 
(2) where the usurious interest paid the borrower the lender 
and was not the obligation part its face value. 
Where the facts produced situation (1), the bank, attempting 
enforce the collection its note, was liable have the entire interest 
due the obligation forfeited the instance the borrower and which, 
course, permitted the bank recover only the amount its prin- 
cipal actually advanced the lender without any interest whatever. 
But where the facts disclosed situation (2) where the usurious rate 
interest was actually paid the borrower, then the latter could, 
independent action (such the instant one) recover the lender, 
not only the entire interest paid the borrower, but double that amount 
penalty for charging and collecting usurious interest. 

One the cases decided the Supreme Court giving such inter- 
pretation the federal statutes (section 5198, supra) that Brown 
Marion National Bank, 169 416, Ct. 390, Ed. 801, 
and that distinguished tribunal has frequently since then adhered 
the interpretation made the Brown Case. The same also true with 
reference the holdings state courts, including this one, de- 
termining questions arising under the involved section the federal 
statute. 


The trial court whom this action was submitted, after evidence 
taken, dismissed the petition, and complaining that judgment plain- 
tiffs prosecute this appeal. The court assigned reasons for its judg- 
ment, but clearly was concluded that more than two years had elapsed 
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since any usurious interest had been collected defendant and paid 
plaintiffs before they filed their independent action, and which, 
under the express provisions the federal statute upon which the ac- 
tion was based, their right maintain was barred. There was, there- 
fore, alternative course for the court adopt than dismiss the 
petition because the action—though once existing—had become barred 
under the very statute giving the right maintain it. 

Wherefore, for the reasons stated, the judgment affirmed. 


RIGHTS SURVIVOR JOINT CERTIFICATE 
DEPOSIT 


Lindner Boyden Bank Wardrop, Supreme Court Illinois, 
Rep. (2d) 897 


One Wardrop purchased with his own funds from the defendant 
bank $750 certificate deposit, reciting that: William Wardrop 
Bertha Nash has deposited this bank seven hundred fifty and 
no/100 dollars payable the order either them the return 
this certificate properly indorsed, with interest the rate 
per cent. per ete. (It will noted that there are 
words survivorship the certificate which ‘‘would authorize 
Bertha Nash claim the fund under the Wardrop 
placed the certificate his safe deposit box. was never delivered 
Bertha Nash and she knew nothing about until after his death. 
was held that there had been gift the certificate Bertha 
Nash completed during the lifetime the parties and gift 
contemplation death and that, therefore, Wardrop’s administrator, 
and not Bertha Nash, was entitled the certificate. 


Interpleader suit the Lindner Boyden Bank against Lyle 
Wardrop, administrator the estate William Wardrop, deceased, 
and Bertha Nash. From judgment the Appellate Court, 291 
App. 454, 144, affirming decree favor the admin- 
istrator, Bertha Nash appeals certificate importance. 

Affirmed. 

James Cummings, Kewaunee, for appellant. 

Leo Baird, Galesburg, and Rennick, Buda, for ap- 
pellee. 


GUNN, J.—On July 12, 1935, William Wardrop deposited $750 
the Lindner and Boyden Bank Buda, Illinois, and received 
tificate deposit from the bank which read follows: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§401-428. 
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Wardrop Bertha Nash has deposited this bank seven hundred 
fifty and no/100 dollars payable the order either them the 
return this certificate properly endorsed, with interest the rate 
per cent. per annum,’’ ete. November 23, 1935, William 
Wardrop died intestate and Lyle Wardrop was appointed administrator 
his estate. The administrator and Bertha Nash both claimed the 
deposit. The bank filed interpleader suit against them and, upon 
hearing, the circuit court Bureau county rendered decree favor 
the administrator which the Appellate Court for the second district 
affirmed. 291 App. 454, 144. The case comes this 
court upon certificate importance. 


William Wardrop furnished the money and received the deposit 
certificate and put his safety deposit box, where was found 
after his death. Bertha Nash knew nothing about the certificate, and 
admitted that she contributed nothing toward the deposit. The 
question was issued renewal one like amount 
and payable the same way the same parties. Wardrop’s next- 
door neighbor testified that about year before Wardrop died told 
the witness had paper the bank which contained his own and 
Bertha Nash’s names, and that wanted her have part his 
money. This witness was not informed the kind paper War- 
drop meant. The question presented for determination whether, 
the language the certificate and the proven facts, appellant has 
right any part the fund. 

Telford Patton, 144 611, 119, the court considered 
paper reading follows [page 1120]: ‘‘First National Bank 
Springfield, Mo. May Ist, 1889. Patton has deposited this Bank 
$2,600.00, payable the order himself, current funds, return 
this certificate, one year after date, with six per cent. interest for 
the time specified, and longer. Clements, Cashier.’’ This cer- 
tificate was bought and paid for one Samuel Telford, and the 
Patton mentioned payee was shown certain Livonia Pat- 
ton, old friend. The possession the certificate was retained 
Telford. Upon his death, suit was brought Patton against the 
administrator recover the possession the certificate. very 
well-considered opinion the court found from such that 
there was gift either contemplation death inter vivos, 
the latter case there must, such change possession put 
out, the power the giver repossess himself the thing given. 
This case has never been overruled, and has been frequently cited 
support the principle that the deposit one’s own money bank 
the name another does not pass title such other person where 
the depositor retains the evidence the deposit, and the person 
whose name the deposit made has knowledge it, and means 


THE BANKING LAW JOURNAL 


withdrawing it. Erwin Felter, 283 36, 119 926, 
1918E, 776. 

the present case question survivorship arises since the cer- 
tificate does not provide, and does not otherwise come within the 
provisions the statute (Ill. Rev. Stat. 1937, chap. 76, sec. pertain- 
ing joint rights and obligations. 

The certificate does not recite which the two mentioned deposited 
the money. does not provide for the payment both persons men- 
tioned depositing the money, and not payable unless the certificate 
produced and endorsed. order entitle either the payees 
get the money, possession the instrument, and endorsement one, 
minimum requirement. There question involved valuable 
consideration, and there evidence trust. There bequest, 
because does not have the form requisite for will, and there are 
words survivorship the certificate that would authorized Bertha 
Nash claim the fund under the statute. Bertha Nash could have 
demanded the money she had been given possession the certificate, 
and taken the bank, and endorsed it. Wardrop any time could 
have taken the certificate the bank, and, endorsement, cashed it. 
The legal effect the transaction was put the power War- 
drop draw the money out and protect the bank his delivering the 
certificate properly endorsed, enable him hand the certificate 
Mrs. Nash draw the money and protect the bank delivering 
the certificate with her endorsement. When these different angles are 
considered, clear that the delivery the certificate, and endorse- 
ment either the parties, would protect the bank making pay- 
ment, and since these two requisites are necessary actually procure 
the money, title any kind pass Bertha Nash unless she 
was given the power get the money, which would not only require 
her endorsement, but her possession the certificate deposit. This 
possession she did not have. 

What have said has application state facts which the 
money involved was owned the person procuring the certificate, 
different result might follow the facts should disclose that both 
parties mentioned had contributed the fund. However, the situa- 
tion here presented, narrows itself down the point determin- 
ing who owned the money the bank, and whether there has been 
transfer the title that fund gift, contract, bequest, trust rela- 
tionship otherwise. The only manner suggested the facts this 
case transfer, whole part, gift, and, just pointed 
out, delivery the money, the thing that represents the money, 
necessary effect gift. 

Appellant relies upon Engelbrecht Engelbrecht, 323 208, 209, 
153 827, 828, support her claim that she tenant common 
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the certificate, and, therefore, entitled judgment for one-half 
the amount. There quite similarity the form the certificate 
the case before the court and with those the Engelbrecht Case, 
respect that each contained the following: the order 
either the return this certificate properly indorsed’’; otherwise, 
not only was the language different, but the surrounding facts were 
sufficient disclose the certificates the Engelbrecht Case were not 
mere matter convenience, but were based upon both parties con- 
tributing the fund, and both being all times part owners the 
fund. 

the Engelbrecht Case the parties were husband and wife; this 
ease they were not any way related. Engelbrecht Case the 
parties were joint tenants farm property, and both contributed 
the fund evidenced the certificates; the present case the parties 
were not jointly interested any property, and Bertha Nash con- 
tributed nothing the deposit, facts are disclosed from which 
might inferred that she helped create the fund. 

the Engelbrecht Case the claim made was that the survivor was 
entitled the whole fund joint tenant, but this claim was rejected 
the court and directions given pay the survivor one-half the 
amount the certificates upon the principle that where note cer- 
tificate deposit made payable two persons furnishing money, 
without designating the proportion, the law presumes they take equal 
parts. 


With respect the certificates the court there said: Chris 
made the deposits money the names himself and his wife and 
received the certificates deposit payable either them, did 
not this transaction give the money deposited his wife. There 
nothing the that evidences any other intent than that 
the money was subject withdrawal either party, for the con- 
venience the parties. the time these deposits were made, con- 
tract was entered into which directed the bank pay the survivor 
them whatever remained the fund the death either party, 
and the certificates not come within the decisions this 
The judgment giving Mrs. Engelbrecht part the money was based 
upon her ownership part when was converted into certificate 
deposit. 


Keeping mind the rule Telford Patton, supra, and the dis- 
tinction pointed out Engelbrecht Engelbrecht, supra, becomes 
clear that the ownership money, the time the certificate deposit 
issued, may become material and determining factor where the cer- 
tificate payable either two persons and there contract 
favor the survivor case death and possession the cer- 
tificate the surviving claimant. Where, here, certificate de- 
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posit made payable either two persons upon delivery the 
certificate, and the money all furnished the one who retains pos- 
session the certificate, the title such fund remains such party 
furnishing the funds, unless, during his life, the certificate delivered 
enable the other, any time thereafter, its terms, draw 
the money from the bank, there being provision for survivorship, 
and other means which the other party could entitled 
the fund. the Engelbrecht Case, under similar circumstances, 
held the claimant owned one-half the fund the time the 
deposit, while this case appellant owned part the money 
the time the deposit any other time. The cases Reder 
Reder, 312 Ill. 209, 143 418, and Illinois Trust Savings Bank 
Van Vlack, 310 Ill. 185, 141 546, involve cases where direct 
provision was made for the survivor take the fund, element miss- 
ing the case bar. 

think the decree the circuit court and the judgment the 
Appellate Court were correct, and the judgment the Appellate Court 
affirmed. 

Judgment affirmed. 


PLEDGE NATIONAL BANK SECURE 
SCHOOL DISTRICT DEPOSITS 


Redfield Independent School Dist. No. (defendant) Schnetzer 
(plaintiff), United States Circuit Court Appeals 
(Eighth Circuit), Fed. Rep. (2d) 257 


Under the laws South Dakota, national bank has power 
pledge government bond secure the deposits school dis- 
trict. 


this case the American National Bank Redfield pledged 
$10,000 Liberty Bond secure funds deposited with Redfield 
Independent School District No. 20. After the failure the bank, 
the bond was sold and the school district was paid full. was 
held that the receiver was entitled recover from the school dis- 
trict the difference between the amount which the school district 
received upon the assumption that was secured creditor and the 
amount which would have received general creditor. 


Appeal from the District Court the United States for the District 
South Dakota; Lee Wyman, Judge. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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Pietz, receiver the American National Bank Redfield, 
against the Redfield Independent School District No. 20, recover 
the difference between amount received defendant payment 
the bank’s indebtedness thereto the assumption that was 
secured the bank and the amount would have received 
general thereof. Judgment for plaintiff, and defendant 

Affirmed. 

Bruell and Beckman, both Redfield, D., for ap- 
pellant. 

Cloyd Sterling, Redfield, (Sterling, Clark Grigsby, 
Redfield, D., the brief), for appellee. 


SANBORN, J.—The receiver the American National Bank 
Redfield, D., brought this action against Redfield Independent School 
District No. 20, South Dakota, recover the difference between the 
amount the school district had received upon the assumption that 
was secured creditor the bank and the amount would have re- 
ceived had been classed general creditor. The case was tried 
the court upon stipulation facts, and, from judgment for the 
receiver, the school district has appealed. 

the time the bank was taken over the Comptroller the Cur- 
rency, December 11, 1930, was indebted the school district the 
sum $6,843.17; that being the credit balance the school district 
its checking account with the bank. The bank had attempted give 
security for this deposit pledging $10,000 Liberty bond, which, 
under agreement between the bank and the school district, made 
April 1927, was held the Federal Reserve Bank Minneapolis 
escrow agent. was reliance upon this pledge and similar prior 
pledges securities the bank that the school district had, since 1925, 
deposited its funds the bank. After the bank closed, the then re- 
ceiver, obviously the belief that the school district was secured 
the bank agreed with the officers the school district that 
the bond should sold and the school district paid full from the 
proceeds. With authority from the Comptroller the Currency, the 
receiver applied for and procured order court record 
South Dakota authorizing the sale this asset the bank and the 
proposed payment the deposit liability the bank the school 

district. the receiver’s direction, the Federal Reserve Bank sold 
the bond and, from its proceeds, paid the school district full 
February 11, 1931. The general creditors the bank have received 
dividends aggregating per cent. their claims. The remaining 


assets the estate the bank are not sufficient pay creditors 
full. 
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This action was commenced November 19, 1935, upon the theory that 
the pledge was void; that the school district was general creditor 
and had secured unlawful preference reason having received 
payment full. The trial court held that the pledge was void; that 
the school district was unsecured creditor which had, mistake, 
received overpayment out the assets the insolvent estate; and 
that the receiver was entitled recover the overpaymnt with interest. 
Judgment was entered accordingly. 

The school district asserted that could not required repay 
any part what had received, because (1) the pledge was not ultra 
vires; (2) estoppel would bar recovery; (3) there was constructive 
trust favor the bank; (4) the action was barred limitations; 
and (5) the order the state court authorizing the sale the bond 
and the payment the school district would bar recovery. 

Apparently all the questions raised have already been authorita- 
tively decided this court other courts. 

The pledge the bank the bond secure the deposit the 
school district, being ultra vires, was void unless, under the laws 
South Dakota, state banks were authorized pledge assets secure 
deposits school districts. Marion Sneeden, 291 262, 263, 
Ct. 421, Ed. 787. the laws South Dakota permitted 
state banks give security for such deposits, this pledge was vali- 
dated the national bank enabling amendment June 25, 1930, 
power national banks give security for the safe-keeping and prompt 
payment deposits public funds where such banks were located 
states under the laws which other banking institutions were permitted 
give security for such deposits. Knott, Ct. 245. 
Wakonda Independent Consol. School Dist. No. 
370, 258 838, page 840, decided February 18, 1935, the 
Supreme Court South Dakota held that the statutes South Dakota 
did not permit state bank pledge government bonds security 
for the deposit school district, saying: ‘‘Section 8984, Rev. Code 
1919, from its original enactment section 33, art. 222, Laws 
1909, has prohibited any bank from giving preference any de- 
positor creditor pledging the assets the bank collateral se- 
curity. Certain exceptions have been made since the enactment the 
original law 1909, but these exceptions not include the deposits 
school districts. Hirning Toohey, 457, 210 723; 
Strain Potter County [63 24], 256 147; Ruden City 


Egan Independent Consol. School Dist. Minnehaha County, D., 
270 527, 108 572, did not modify overrule this de- 
cision; different question being involved. Since this court follows 
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the interpretation put upon state statutes the highest court the 
state, Trapp Metropolitan Life Ins. Co., Cir., 976, 979, 
apparent that the pledge given the bank was void, and that 
the school district was general, and not secured, creditor the 
bank. When the school district was paid full, secured unlawful 
preference which was not entitled retain and for which should 
required reimburse the insolvent estate, unless the conduct 
the receiver the Comptroller, for some reason, precludes recovery. 


The receiver was not estopped assert the invalidity the 
pledge. Texas Pac. Ry. Co. Pottorff, 291 245, 260, 261, 
Ct. 416, Ed. The mistake the receiver paying the 
school district more than was entitled receive does not estop his 
successor prevent recovery this overpayment. Such voluntary 
payments made officers the United States under mistake 
law are recoverable. Wisconsin Central Co. United States, 164 
190, Ct. 45, Ed. 399; Taleott United States, Cir., 
897; Champ Spring Co. United States, C., 988, 


Since the bank and the school district both acted the utmost 
good faith upon honest misconception the law, and since there was 
identifiable res (property) upon which impress trust, con- 
structive trust arose favor the school district with respect the 


assets the bank. Texas Pacific Ry. Co. Pottorff, 291 245, 
261, 262, Ct. 416, 420, Ed. 777. 


This action was not barred the South Dakota statute limita- 
tions. Section 2298, Rev. Code 1919, section 2298, Compiled Laws 
South Dakota 1929, permits the bringing within six years ‘‘an action 
upon contract, obligation liability, express implied’’ (with ex- 
ceptions not here material). This being action recover money 
paid the school district mistake February 11, 1931, which 
under implied obligation return, the action was commenced 
time. Futrall City Pine Bluff, Ark., al., Cir., 711; 
Early City Helena, Ark., al., Cir., 831; Webb 

The order the state court authorizing the sale the pledged 
bond and the payment the school district full would not bar 
recovery this action. was order approving proposed admin- 
istrative act the receiver, who was not officer the court, but 
agent the Comptroller. issue was adjudicated. The order was 
parte consent order. Whatever jurisdiction the court had was 
derived from section 5234, Revised Statutes, amended, 
192, 192, which provides that receiver, under the 
direction the Comptroller the ‘‘upon the order 
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court record competent jurisdiction, may sell compound all 
bad doubtful debts, and, like order, may sell all the real and 
personal property such association [national bank], such terms 
the court shall The state court acquired jurisdiction 
determine the validity the pledge direct the disbursement 
the proceeds derived from the sale the bond. Its order not res 
and cases cited. 

The judgment the court below was correct, and affirmed. 


SURVIVOR NOT ENTITLED JOINT DEPOSIT 


Jarmakowski’s Estate, Surrogate’s Court, Erie County, New York, 


depositor opened joint ‘‘thrift’’ deposit the names 
himself his sister. The signature card recited: ‘‘In the event 
the death either that the survivor shall have the right 
check against draw out transfer said account fully 
said survivor had alone originally opened such account his 
her own the intention hereof being create agency coupled 
with Upon the death the depositor, was held 
that the sister was not entitled the deposit for the reason that 
the words ‘‘or the survivor either’’ did not appear the signa- 
ture required Section 198 (now Section 134) the New 
York Banking Law. 


That portion Section 134 the New York Banking Law which 
applies the present instance reads follows: 

deposit cash securities shall have been made 
any person the name such depositor and another person and 
such deposit thereupon and any additions thereto made, either 
such persons, upon the making thereof, shall become the property 
such persons joint tenants, and the same, together with all 
accruals thereon, shall held for the exclusive use the persons 
named, and may paid delivered either during the life time 
both, the survivor after the death one them.’’ 


The form the back the signature card given 
full the opinion below. Apparently, the form had followed the 
wording the above statute, the sister would have been entitled 
the deposit. The purpose stating the signature card that 
was the intent the parties create coupled with 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §411. 
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interest,’’ not clear. This something that has with the 
law agency. general rule that principal may revoke 
agent’s authority pleasure. There exception, however, 
the case ‘‘agency coupled with common ex- 
ample case where agent authorized sell property belong- 
ing the principal, make collections for the principal, and pay 
himself out the proceeds debt due from the principal. Such 
agency, held, may not revoked. 


Discovery proceeding the matter the estate John Jarmakow- 
ski, deceased. 

Decree declaring deposit the name deceased his sister, 
Agnes Jarmakowski, with the Manufacturers Traders Trust Company, 
property the estate. 


Harold Ehrlich, Buffalo (Lester Miller, Buffalo, counsel), 
for petitioner. 


Frank Burzynski, Buffalo, for respondent. 


HART, discovery proceeding. answer was 
filed but this does not prevent the Court from passing the title 
the account the Manufacturers and Traders Trust Company. Matter 
Akin’s Estate, 248 202, 161 471. 

John Jarmakowski died intestate March 13, 1937, leaving him 
surviving his wife and four children. During the hearing this pro- 
ceeding was discovered that there was and account the name 
John Jarmakowski Agnes Jarmakowski, the latter being decedent’s 
sister. This account was opened October 1930, the Manufacturers 
and Traders Trust Company, thrift The initial deposit 
was $2,900. There were, from time time, various deposits and with- 
drawals, all which were made the decedent, and the time the 
death the deceased the sum deposit was $3,453.53. 


The back the signature card signed the testator’s sister con- 
tains the following: 


the undersigned, have this day jointly arranged account 

with the Manufacturers Traders Trust Company which said account 

No. 7927 stands upon the books the Trust Company and upon the 

pass book issued said Trust Company the following manner: 
Jarmakowski Agnes Jarmakowski 


hereby notify the said Trust Company that liberty and 
hereby desire it, deposit the credit this account, 
checks made payable either when endorsed the name the 
payee either, also honor checks signed either against 
the said account, and the event the death either that the 
survivor shall have the right check against draw out transfer 
said account fully said survivor had alone originally opened 
such account his her own name; the intention hereof being 
agency coupled with interest such survivor and 
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any moneys that may remain deposit said Trust Company 
time the death either us. 

agreement shall bind the heirs, executors, administrators 
assigns each us. 

witness whereof, have hereunto set our hands and fixed our 
seals this 6th day October, 1930. 

Jarmakowski (L. 


Agnes Jarmakowski (L. 


Pogorzula 


Section 198 the Banking Law, Laws 1914, 369, existed 
the time the death the decedent would apply were not for 
the fact that the words ‘‘or the survivor either’’ not appear 
the back the signature card. The courts have definitely established 
that, the case joint accounts, the decisive fact the transfer 
title was the intent the depositor; that such intent was not 
determined from the form the deposit alone but there still remains 
question fact decided each case from all the evidence. 
Havens Havens, 126 155, 213 230, 215 App. 
626; Kelly Home Savings Bank City Albany, 124 App. Div. 
917, 108 1138. 

The statute not supporting the respondent any manner (In 
Fenelon’s Estate, 262 308, 186 794) does the respondent 
acquire title the theory gift? The burden establishing this 
rests upon the respondent. Hauber’s Estate, 136 798, 244 
The three elements entering are (1) intent make 
immediate gift; (2) actual delivery; (3) acceptance 
the gift. The intention the decedent the right the sur- 
vivor take gift has not been clearly established, nor the testi- 
mony the respondent sufficient even granting the statements are true 
that owed her for washing, ironing and cleaning, and could have 
given her the money gift because her faithful service. was 
his intent that the money was hers, was hers, she testified, 
why was the money deposited the manner was? The form the 
deposit negatives her contention. There was actual symbolic 
delivery the bankbook nor any evidence acceptance her part 
the account gift. She testified she never took any the money out 
the bank and there testimony that she ever had possession 
the 

Does the respondent acquire title the theory agency coupled 
with interest? From the signature the signature card evi- 
dent that the bank was seeking protect itself trying establish 
such status, and make clear that this was more than mere agency, 
and comply with the sections the Banking Law. The words ‘‘the 
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intention hereof being create agency coupled with 
not mean that agency coupled with interest. There must 
more than mere words establish this. 

well settled that create such agency power attorney, 
that is, one which will survive the death the principal grantor 
the power, the agency power must coupled with 
must coupled with vested interest the subject matter. 
Tabbagh’s Estate, 167 Misc. 156, 542; Hoffman Union 
Dime Savings Institution, 109 App. Div. 24, 1045; Ter- 
Weber’s Estate, 163 Misc. 81, 296 483. The agency power 
must given consideration. Hoffman Union Dime Savings In- 
stitution, supra. There vested interest and the testimony 
consideration weak. 

attention has been called the recent cases since the changes 
the law 1930, which granted greater protection spouse from 
the purpose the deceased spouse seeking deprive him her 
the statutory rights intestate share. view the conclusion 
have come the preceding paragraphs unnecessary discuss 
this phase the case, except say that the amendment 1930 and 
its purpose constrained believe that stronger proof than 
ever should required matters this nature when the rights 
spouse are stake. 

therefore find that the deposit the Manufacturers and Traders 
Trust Company was made for the convenience the deceased and 
the property the estate. 

Submit decree. 


PAYMENT SAVINGS DEPOSIT AFTER DE- 
POSITOR HAS ASSIGNED PASS BOOK 


Wade Security Savings Commercial Bank, United States Court 
Appeals for the District Columbia, Fed. Rep. (2d) 995 


savings depositor the defendant bank gave the deposit 
the plaintiff and delivered the pass book her. After the depositor’s 
death, the plaintiff presented the pass book the bank and de- 
manded the deposit. The bank refused pay because had already 
paid the deposit the depositor’s administratrix. was held that 
the bank was not liable the plaintiff, notwithstanding had paid 
the administratrix without production the pass book, because the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1278. 
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transfer amounted assignment and the plaintiff had not given 
the bank notice thereof. 


The court does not pass the right, any, which the plaintiff 
might have against the administratrix since the latter was not 
party the action. 


The depositor died December 15, 1937, and the plaintiff pre- 
sented the pass book February 1938. does not appear when 
the administratrix collected the deposit. may observed, how- 
ever, that the bank would have avoided being sued had adhered 
its rule not pay without the production the pass book, 
least until could ascertain who had possession the book. 


Action Anna Wade against the Security Savings Commer- 
cial Bank, recover amount savings account allegedly given 
plaintiff depositor. From judgment for defendant, plaintiff 
appeals. 

Affirmed without prejudice. 

Harlon Wood, Washington, C., for appellant. 


Julius Peyser, Aaron Jacobson, and Philip Peyser, all 
Washington, C., for appellee. 


PER CURIAM.—Appellant, who was plaintiff below, brought this 
action against the bank (appellee) recover $2,943, with interest. The 
declaration alleges that one James Watkins his lifetime had de- 
posit $2,943 savings account the defendant bank; that the de- 
posit was evidenced pass book issued Watkins accordance with 
the bank’s rules and regulations for savings accounts; that the rules, 
which were printed the pass book, required that the book brought 
the bank whenever deposit was made money withdrawn; and 
that entry the transaction should then made the book; that 
possession the book should sufficient evidence ownership 
authorize the payment the amount deposit and that money 
should paid out the deposit except the person having the legal 
right thereto and who the time the withdrawal was possession 
the book. The declaration further alleges that Watkins Decem- 
ber 13, 1937, gave the money the bank appellant and delivered 
the pass book her; that Watkins died December 15, 1937, and that 
February 1938, appellant, accompanied her attorney, presented 
the pass book the bank and demanded payment the account, but 
that the bank refused payment because had previously paid the whole 
the deposit the administratrix Watkins’ estate. The bank de- 
murred the declaration, and the trial court sustained the demurrer. 
Upon plaintiff’s declining plead further, final judgment was entered 
and this appeal taken. 


Appellant insists that the controlling question this appeal is: 
was there valid gift the savings account the deceased the 
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plaintiff? But think the question whether the bank, without 
notice the gift, had the right transfer the account the admin- 
istratrix her producing letters administration. Viewed this 
light, think the answer made the lower court correct. this 
jurisdiction administrator vested law with the right posses- 
sion all the money, goods, chattels, rights, and the de- 
Under the authority her appointment, therefore, the ad- 
ministratrix here had not only the right but the duty demand and 
receive possession the whole personal estate the decedent, and 
such right, course, included the right withdraw bank deposits 
standing the name the deceased. Appellant does not question this 
general proposition, but says that under the rules the bank, which 
became contract between the depositor and the bank, the deposit 
could not withdrawn except upon production the pass book, and 
consequently, when the bank paid the deposit the administratrix 
without production the book, rendered itself liable the assignee 
and holder thereof. other words, appellant’s position that the 
deceased assigned the sum deposit her prior his death de- 
livery her the pass book, the deceased had further interest 
fund, and the bank paying out made itself liable the holder 
the book. But think this position overlooks the legal nature 
savings bank pass book which, far know, universally held 
nonnegotiable instrument. The transfer was therefore assign- 
ment and subject the general rules governing such transactions, in- 
eluding the necessity notice the debtor protect the assignee 
against payment the assignor one standing his right. Orn- 
baun First Nat. Bank Cloverdale, 215 Cal. 72, 470, 
1146, was held that, the deposit were paid the assignor’s 
administrator prior any notice the assignment the fund, the 
payment would completely release the bank from liability. our 
opinion this correct. There can doubt, think, that the rela- 
tion between Watkins and the bank was that debtor and creditor 
and that the issuance the pass book was mere matter convenience 
—in effect nothing more than statement the accounts between them. 
Watkins, course, had the right sell the account give away, 
and may very well that the delivery book him the 
appellant with the intent that should carry with the right de- 
mand and receive the deposit was valid assignment the fund. But 
such notice the assignment was necessary protect appellant 
from payment the assignor his representative. First State Bank 
Pure Van Pipe Line Co., Cir., 820. And think there 
can doubt that the rule stated Ornbaun First Nat. Bank 
Cloverdale, supra, applicable, and the administratrix upon her ap- 
pointment and qualification was entitled demand and receive the 
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deposit from the bank. Appellant’s position that the holder 
assignment debt which the debtor, without notice the assignment, 
has paid the order the creditor. And that case the debtor 
who pays the later assignee not liable earlier one who failed 
give him notice. Salem Trust Co. Manufacturers’ Finance Co., 
declaration discloses previous payment the bank the administra- 
trix. The bank, therefore, not liable this plaintiff unless had 
received notice payment, and was admitted the argument that 
notice prior the demand was ever given. 

Our conclusion, therefore, that the action the bank making 
payment the administratrix without knowledge the transfer 
gift the deposit appellant operated discharge its indebted- 
ness. decide nothing between appellant and the administratrix, 
who not party this action. 

See the subject generally: Vincent Port Huron Savings Bank, 
147 Mich. 437, 111 90; Maas German Savings Bank, 176 
377, 658, Am. St. Rep. 689; Connecticut Sav- 
ings Bank, Conn. 300, 568, 737, Am. St. Rep. 
323; Witte Vincenot, Cal. 325; Brooks Erie County Savings 
Bank, 169 App. Div. 73, 154 692, affirmed, 224 639, 121 
857; Lang Engineering Co. Commonwealth, 231 Mass. 367, 120 
which are cases bearing the point discussed. 
Affirmed without prejudice. 


COLLECTION CHECK UNITED STATES 
TREASURER 


Oquendo Federal Reserve Bank New York, United States Circuit 
Court Appeals (Second Circuit), Fed. Rep. (2d) .708 


The plaintiff’s attorney received for her check for $13,933.67 
drawn the United States Treasurer settlement claim aris- 
ing out the death her husband during the World War. She 
had given her attorney power attorney which authorized him 
indorse her name. the back the check was printed 
notice the effect that, the check should indorsed the 
payee’s attorney, must accompanied special Treasury De- 
partment form power attorney. The attorney, without obtain- 
ing the special Treasury Department form, indorsed the plaintiff’s 
name the check, placed his own indorsement thereunder and 
deposited the Midwood Trust Company. The check was col- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §57. 


190 THE BANKING LAW JOURNAL 


lected through the Federal Reserve Bank New York and the 
attorney withdrew the proceeds. this action, was held that 
the plaintiff could not recover against the trust company the Fed- 
eral Reserve Bank. The attorney had authority indorse the plain- 
name. The requirement the special form attorney 
was for the protection the Treasury Department and could 
waived the department. 


Appeal from the District Court the United States for the Eastern 
District New York. 

Action conversion Belen Oquendo against the Federal Reserve 
Bank New York, the Midwood Trust Company, and others re- 
cover value check which plaintiff’s indorsement payee had 
allegedly been forged. Judgment favor the named defendants, 
and plaintiff appeals. 

Affirmed. 

New York City, counsel), for appellant. 

Davis, Polk, Wardwell, Gardiner Reed, New York City (Ralph 
Carson, Francis Phillips, and Hazard Gillespie, Jr., all 
New York City, counsel), for appellee Federal Reserve Bank 
New York. 

White Case, New York City (Chester Bordeau, Winslow 
Lovejoy, and William Killoran, all New York City, counsel), 
for appellee Midwood Trust Co. 

Before Manton, Swan, and Augustus Hand, Circuit Judges. 


SWAN, this action Belen Oquendo seeks recover the 
value check for $13,933.67 payable her order and drawn the 
Treasurer the United States. The check was dated March 1931 
and was sent her mail her attorney, Rabinow. 
Upon the back the check was printed the following restriction with 
respect endorsement: ‘‘This check must indorsed the payee 
his attorney fact accompanied special power attorney 
Treasury Department form No. MC. general power attor- 
ney will not The check represented payment 
award made the Mixed Claims Commission, United States and Ger- 
many, upon claim filed Mrs. Oquendo account the death 
her husband during the World War. Rabinow had been employed 
her handle her claim, and she had executed very broad power 
attorney authorizing him not only prosecute the claim before the 
Mixed Claims Commission but also ‘‘to receive and receipt for any 
amount indemnity which may recovered said claim, and in- 
dorse any check other medium payment, hereby ratifying 
all that said attorney his substitute shall lawfully 
cause done virtue The said check was promptly 
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deposited Rabinow with Midwood Trust Company for credit 
account maintained him the name Rabinow, Atty.’’ 
bore endorsement the plaintiff’s name, and below her name 
wrote, Rabinow, Midwood Trust Company endorsed the 
check Federal Reserve Bank New York for clearance, and the 
latter presented for payment the Treasurer the United States, 
whom was paid March 1931. The proceeds the check were 
eredited the Federal Reserve Bank the account Midwood Trust 
Company, which turn credited them the account Rabinow, who 
subsequently withdrew them. Alleging that the purported endorsement 
her name upon the check was unauthorized and forgery, Mrs. 
Oquendo, 1935, brought action conversion state court 
against Rabinow, the two banks through which the check passed, and 
Manufacturers Trust Company. The action was removed the district 
court, where was discontinued against Manufacturers Trust Company 
but proceeded trial before Judge Campbell and jury against the 
remaining defendants. the close the plaintiff’s case, each defend- 
ant moved dismiss the complaint. Rabinow’s motion was denied; 
severance was ordered the banks, and their motions were granted. 
Pursuant these rulings judgments were entered favor Midwood 
Trust Company and the Federal Reserve Bank respectively, from which 
the plaintiff has appealed. 

Upon the trial the plaintiff proved the facts above stated with re- 
spect the check suit, and testified that although her name the 
back the check resembled her signature, she had not written it. Since 
the complaint was dismissed without submission the jury, everything 
must taken her favor and must assume that the jury would 
have found that the endorsement was not made her. But that fact 
alone not sufficient establish forgery. She must also show that her 
name was written without authority. Sec. 42, Negotiable Instru- 
ments Law, Consol. Laws, 38; see Seaboard Nat. Bank Bank 
record does not disclose who did sign the plaintiff’s name. However, 
must have been done either Rabinow himself some one whose 
act ratified and adopted writing his name under the purported 
endorsement and depositing the check his account with the Mid- 
wood Trust Company. either event Rabinow acted pursuant the 
authority conferred upon him his power attorney. Although Mrs. 
Oquendo was illiterate woman who could not read English, testi- 
mony was offered that she was deceived the contents the power 
attorney and she must bound its terms. See Pimpinello 
Swift Co., 253 159, 162, 170 530; Metzger Aetna Ins. 
Co., 227 411, 416, 125 814. 

The appellant makes much the fact that Mrs. Oquendo’s signa- 
ture was simulated, but think such fact immaterial. Kiekhoeffer 
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United States Nat. Bank Los Angeles, Cal. 98, 807, 
1244. Her attorney had power endorse her name, either 
his own hand adopting the hand another. Am. Inst. 
Agency 78. was not necessary for him sign ‘‘per pro.’’; section 
the New York Negotiable Instruments Act provides that ‘‘The 
signature any party may made duly authorized agent.’’ See 
Youngs Perry, App. Div. 247, 19. 

The appellant further argues that the Treasurer’s regulation re- 
quiring special power attorney precluded Rabinow from acting 
under his general power, and makes inapplicable the ordinary rules 
law. think not. The Treasurer’s regulation could not revoke 
the authority conferred Rabinow sign his principal’s name; 
not convert into forgery endorsement which she had au- 
thorized. true, the Treasurer might refuse honor such en- 
dorsement, and require the payee the check comply with his regula- 
tion. But the requirement was made for the protection the Treasury 
and could waived it, was payment the check. Regard- 
less this fact, the Treasury regulation did not destroy Rabinow’s 
authority endorse the check behalf his principal, and his exer- 
cise that authority passed title the innocent banks that made 
lection. 

Finally, the appellant contends that collecting the proceeds 
the check Rabinow was carrying out scheme defraud her and there- 
fore his endorsement her name was unauthorized, since was not 
made further her interests. From March 7th, when deposited 
Mrs. Oquendo’s check, balance greater than the amount that check 
was maintained Rabinow’s account the Midwood Trust Company 
until the close business March inferred that 
March 12th, when the account was reduced below that amount, had 
the intention not account her for the proceeds the check, this 
but slight evidence that the same intention existed March 7th. 
that date had express authority endorse the check and receive 
its proceeds, and for all that appears may then have been acting 
her interest. But even assumed that the jury would have 
been justified finding that was then carrying out scheme de- 
fraud the plaintiff, cannot agree with the plaintiff’s contention that 
this would terminate his authority and render the endorsement for- 
gery. Michie, Banks Banking, Vol. 166, stated: ‘‘An 
attorney, with authority make alteration indorse check 
attorney for client, has authority deposit the proceeds either his 
individual account his account attorney. Where attorney 
deposits money bank his name attorney, the same relation 
exists between him, and the bank between and any other general 
depositor the relation trust between the attorney and his client does 
not pass charge the bank trustee the client respect the 
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money deposited; hence the bank liable pay the money de- 
posited the attorney his check without liability the 
owner, having notice the attorney’s intended 
See also Kiekhoeffer United States Nat. Bank Los Angeles, Cal. 
Hanger Mfg. Co. Chelsea Exchange Bank, 183 App. Div. 441, 170 
759. 

Because Rabinow was authorized his power attorney endorse 
and deposit the check, the plaintiff failed prove conversion the 
appellees and there were issues fact for submission the jury 
against them. The appellees have advanced several additional 
grounds for supporting the judgments, but the merits such conten- 
tions unnecessary consider. the ground above stated the 


judgments are affirmed. 


EFFECT MERGER BANKS RIGHT 
ENFORCE GUARANTY 


Central United National Bank Cleveland Abbott, and others, 
Supreme Court Ohio, Rep. (2d) 981 


The consolidation state bank with national bank, under the 
charter the national bank and under new name, does not 
destroy the identity the state bank prevent the 
new national bank from enforcing guaranty the payment 
debt, made the state bank prior the consolidation. 


The consolidation the two banks was effected November 16, 
1929. More than three years before that the defendants entered 
into agreement with the state bank whereby they guaranteed 
loan made that bank Postergraph, Inc., the extent $20,000. 
The consolidation agreement expressly provided that ‘‘all the rights, 
franchises and interests United Bank (the state bank) the 
effective date the consolidation and every species prop- 
erty, real, personal and mixed, and choses action belonging thereto 

Shall deemed transferred and vested Central 
United National Bank, into which consolidated, without any 
deed other transfer, ‘and Central United National Bank shall hold 
and enjoy the same and all rights property, franchises and in- 
terest the same manner and the same extent was held 
and enjoyed United Bank the effective date consolidation 

“Tf the word said the court, ‘‘means what says, 
then surely the right enforce this guaranty 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Appeal from Court Appeals, Cuyahoga County. 

Action the Central United National Bank Cleveland against 
Gardner Abbott and others contract guaranty. judgment 
the Court Common Pleas for plaintiff was reversed and final judg- 
ment for defendants entered the Court Appeals, and 
Statement. 

Judgment Court Appeals reversed and that Court Com- 
mon Pleas affirmed. 

the Court Common Pleas the plaintiff, national bank, insti- 
tuted this action recover contract guaranty executed and 
delivered the defendants state bank known The United Bank- 
ing Trust Company, institution which subsequently was consoli- 
dated with another called the Central National Bank form, the pres- 
ent plaintiff corporation, the Central United National Bank. 

The plaintiff’s petition reads part follows: 


the sixteenth day November, 1929, pursuant to. 
the banking laws the United States, Central National Bank Cleve- 
land and The United Banking Trust Company were duly consolidated 
under the charter Central National Bank Cleveland and under 
the corporate title Central United National Bank Cleveland. 

about the 16th day March, 1926, the defendants entered 
into agreement writing the terms whereof, conditioned upon 
The United Banking Trust Company lending funds Postergraph, 
Ine., not exceeding the aggregate amount $20,000, they jointly and 
severally agreed pay the order The United Banking Trust 
Company, upon demand after the maturity the indebtedness, the 
amount the indebtedness said Postergraph, The United 
Banking Trust Company, evidenced notes originally given 
any note notes evidencing renewals thereof, thereby. waiving demand 
and notice protest said note notes when due. reliance upon 
and consideration said agreement writing, The United Bank- 
ing Trust Company loaned said Postergraph, Inc., the total amount 
Twenty Thousand Dollars ($20,000), the amount said indebted- 
ness The United Banking Trust Company being now evidenced 
notes the several amounts, bearing the several dates and each 
bearing interest from the date thereof the rate set forth the fol- 
lowing 

notes evidenced renewals successive renewals notes 
originally given evidence said indebtedness Postergraph, Inc., 
The United Banking Trust Company. Defendants have each affirma- 
tively consented all renewals said indebtedness.’’ 


Most the facts the case were stipulated counsel. The ma- 
terial language the contract guaranty follows: 


the corporation known Postergraph, Inc. desirous 
borrowing funds for its corporate uses; and 

we, the undersigned, being the principal stockholders 
said corporation, will benefited through the ability the corpora- 
tion borrow funds; and 


THE BANKING LAW JOURNAL 195 


are desirous guaranteeing The United Banking 
Trust Company against loss reason loans made the corporation 

therefore, this memorandum 

For consideration One Dollar ($1) and other valuable 
consideration, receipt which hereby acknowledged, we, the under- 
signed, conditioned upon The United Banking Trust Company lend- 
ing funds Postergraph, Inc., exceeding the aggregate amount 
Twenty Thousand Dollars ($20,000), jointly and severally agree pay 
the order The United Banking, Trust Company, upon demand 
after maturity the indebtedness, the amount the indebtedness 
said corporation The United Banking Trust Company, evidenced 
notes originally given any note notes evidencing renewals 
thereof. 


The original notes evidencing the indebtedness were renewed several 
times The United Banking Trust Company before the consolida- 
tion and also subsequently the plaintiff, the Central United National 
Bank, with the exception one note. With reference the several 
notes renewed the plaintiff the defendants interposed the technical 
defense that the renewal relieved them their liability the theory 
that the guaranty inured the benefit The United Banking Trust 
Company alone, and that the plaintiff was different entity. 

The trial court rendered judgment for the plaintiff. 

Upon appeal questions law the Court Appeals reversed the 
judgment the Court Common Pleas and entered final judgment 
favor the defendants. 

The case this court reason the allowance motion 
certify. 

Merrick, Arter Stewart, Wykoff, and Kingsley 
Taft, all Cleveland, for appellant. 

Tolles, Hogsett Ginn, for appellees Gardner Abbott and Carl 
Moore. 

Robert Jamison, Cleveland, for appellee, pro. per. 

Andrews, Hadden Putnam, Cleveland, for appellee Dan 
Hanna, Jr. 


PER CURIAM.—Although several questions are presented the 
briefs, necessary for this court consider but the first. 

Under the circumstances did the consolidation The United Bank- 
ing Trust Company with the Central National Bank under new 
name completely destroy the identity the first prevent the 
enforcement its guaranty the newly named plaintiff? There are 
three reasons why this question must answered the negative. 

the first place the consolidation agreement itself expressly covers 
this point providing that ‘‘all the rights, franchises and interests 
United Bank the effective date the consolidation and 
every species property, real, personal and mixed, and choses 
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action belonging thereto shall deemed transferred and 
vested Central United National Bank, into which consolidated, 
without any deed other transfer, and Central United National Bank 
shall hold and enjoy the same and all rights property, franchises 
and interests the same manner and the same extent was 
held and enjoyed United Bank the effective date consolida- 
the word means what says then surely the 
right enforce this guaranty included. Otherwise the plaintiff could 
hardly said ‘‘hold and enjoy ... all rights the same 
manner and the same extent was held and enjoyed United 
Bank.’’ The consolidation agreement leaves nothing inference 
the matter the identity the rights the consolidating institutions. 
The intention clear. 


Secondly, the federal statute, Title 12, Section 34a, Code, 
34a (44 Stats. 1225), equally clear and unambiguous. 
The language read part follows: all the rights, fran- 
chises, and interests such State bank consolidated with 
national banking association and every species 
and choses action thereto belonging, shall deemed transferred 
and vested such national banking association into which con- 
solidated and the said consolidated national banking association 
shall hold and enjoy the same and all rights property, franchises, 
and interests including the right succession trustee, executor, 
any other fiduciary capacity the same manner and the same 
extent was held and enjoyed such State bank consolidated 
with such national banking association. 


The defendants concede the force these provisions but insist that 
they are conflict with the Ohio statutes and therefore cannot 
effective the instant case. The defendants refer Section 710-87, 
General Code, which contains the following language: ‘‘In 
either transfer consolidation, the rights creditors shall pre- 
served unimpaired and the respective companies deemed exist- 
ence, preserve such rights.’’ 

The defendants apply the familiar rule expressio unius est eclusio 
alterius, and insist that, except for these expressed statutory rights 
ereditors, the identity consolidated state bank implication 
completely destroyed. However, Section 710-88, General Code (109 
Ohio Laws, 56), then broadly provided that one bank may consoli- 
date with ‘‘another bank.’’ There apparent legislative intent 
limit consolidations state banks exclusively. Then too, this section 
provides that ‘‘in case consolidation, the banks, parties thereto, 
shall held one company possessed the rights, privileges, 
powers and franchises the several companies,’’ and that ‘‘all and 
singular the property and rights every kind the several companies 
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shall thereby transferred and vested such new company, 
and fully its property they were the companies parties 
such agreement.’’ There nothing this language sustain the con- 
tention the defendants. 

The defendants further rely upon the fact that about two years 
after the consolidation the instant case the Legislature amended 
Section 710-88, General Code, provide expressly that ‘‘such con- 
solidated company transferee bank shall deemed con- 
tinuation the entity and the identity each the constituent 
transferring banks.’’ The defendants insist upon the implication 
that the Legislature thereby manifested the intention change the 
existing law. The difficulty with this contention that there nothing 
this language the context indicate. Legislatures fre- 
quently reduce existing general rules law statutory form. 

the third place the defendants rely upon the decision this 
court the Black Albery, Ohio St. 240, 106 38. 
However, important note the distinguishing facts. The indebted- 
ness guaranteed was that prospective customer partnership 
consisting three individuals, but before the acceptance the time 
for performance the guaranty and before the credit was actually 
extended one the three partners sold his interest the remaining 
two. Consequently the original partnership entity had been dissolved 
before the indebtedness arose. the instant case the same indebted- 
ness existed both before and after the consolidation. Furthermore 
the cited case the surety was stranger, while the instant the 
contract guaranty recites that the guarantors are the principal stock- 
holders the debtor corporation and will benefited the extension 
credit. 

The judgment the Court Appeals must reversed and that 
the Court Common Pleas affirmed. 

Judgment reversed. 


TIME FOR PRESENTMENT DEMAND NOTE 


Daniel Baker, Supreme Court Kansas, Pac. Rep. (2d) 500 


demand note must presented for payment within reason- 
able time after issued order charge indorser with lia- 
bility thereon. What constitutes reasonable time depends upon 
the circumstances surrounding the transaction. Presentment 
demand note one year and twenty days after its indorsement 
within sufficient time charge the indorser where appears that 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


198 


THE BANKING LAW JOURNAL 


during that period the indorser had told the holder that neither the 


makers nor the indorser would able pay the note for some 
time. 


Action Daniel against Cecil Baker and others recover 
two demand promissory notes. Judgment for plaintiff, and the de- 
fendants appeal. 

Judgment affirmed. 

Vance, Hope, and Fleming, all Garden City, 
for appellants. 

Light and Auburn Light, both Liberal, for appellee. 


SMITH, J.—This was action two demand promissory notes. 
Judgment was for plaintiff. Defendants appeal. 

The petition alleged the making the notes August 25, 1936, 
the endorsement them, the presentment and demand payment 
September 14, 1937, and the failure the makers the endorser 
pay. 

The endorser his answer admitted the execution and endorsement 
the notes and then pleaded general denial. The answer further 
pleaded that from the time the execution the notes August 25, 
1936, September 14, 1937, the plaintiff and the makers the notes 
and the endorser were residents and almost constantly the city 
that the bank where the demand was made was located 
Sublette and was open for business; that difficulty hardship 
beset the owners the notes made any difficulty their presenting 
them for payment. 

The reply was general denial. 

The action was submitted the court without jury. The court 
made findings fact and conclusions law. There was dispute 
about the making the notes, the date them, and that they were 
demand notes, and the endorsement them, and that payment was 
not demanded the endorser until September 14, 1937, year and 
some days after the endorsement. The trial court also made the follow- 
ing findings which are interested: 


Between the date the execution said notes and formal 
demand for payment, the plaintiff Daniel talked defendant Murphy 
about the possibility collection. The places and dates such con- 
versations are not the record, but appears that one said conversa- 
tions was about the month March, 1937, and response such 
conversation defendant Murphy consulted defendants Baker and re- 
ported back plaintiff that said Bakers were not able pay said notes 
said time, and that he, himself, was not able so. 

Formal presentment the Santa State Bank and de- 
mand for payment said notes was made September 14, 1937. Said 
notes were not paid the makers thereof, and notice such present- 
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ment and demand was given defendant Murphy thereafter and 
September 14, 1937. Said notes are this time unpaid. 

times after the execution said notes the defendants 
Baker were financially embarrassed and unable meet their obliga- 
tions, which fact was generally known the community. 

During the time from the execution said notes the 
present time the business the defendant Murphy has not been profit- 
able, and has not been position conveniently pay said notes. 

All the parties this litigation live and about the 
city Sublette, Kansas, and between them among 
them could had easily and 

the time the negotiations leading the execution 
plaintiff’s exhibits and defendant Murphy told plaintiff that 
neither himself nor defendants Baker were position pay said 
notes said time the very near 


The court also made the following conclusions law: 
demand and notice dishonor were made within reasonable time, 
under all the circumstances this and plaintiff should have 
judgment according the terms said 

Judgment was rendered against the defendant endorser the 
amount prayed for. The endorser appeals from that judgment and 
from the order overruling defendant’s motion for new trial. will 
seen that the notes were presented and payment demanded twelve 
months and twenty days after the endorsement. 

Defendant points out 1935, 52-702. That section provides 
follows: ‘‘Where the instrument not payable demand, presentment 
must made the day falls due. Where payable demand, 
presentment must made within reasonable time after its issue, 
except that, the case bill exchange, presentment for payment 
will sufficient made within reasonable time after the last nego- 
tiation thereof.’’ 

also points out the provisions 1935, 52-104. That section 
provides follows: ‘‘In determining what reasonable time 
unreasonable time, regard had the nature the instrument, 
the usage trade business (if any) with respect such instru- 
ments, and the facts the particular 

Defendant argues that few days over year unreasonable 
time for the holder the notes question wait before presented 
them for payment. vigorous argument made that there nothing 
this case the nature the instrument the usage the trade 
business which would have any bearing the time within which 
the instrument should presented. true such the case. How- 
ever, there further provision the statute. The ‘‘facts the 
particular are also considered determining what 
reasonable time. When that here find that the financial situa- 
tion the makers, well that the endorser these notes, all 
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times involved, was well known the plaintiff. The trial court found 
that the plaintiff was told the endorser the notes during the year 
before the note was presented that neither the makers the notes nor 
the endorser would able pay them for some time. would hardly 
reasonable say that under such circumstances the holder the 
note should through the formality presenting the note for pay- 
ment when knew beforehand that payment would refused. 
such situation which the rule laid down Bills and 
Notes, 354, 857 applies. There said: ‘‘To determine the reason- 
ableness the time for the presentment demand paper, the nature 
the paper, trade usage, and the surrounding circumstances must 
considered. 

compliance with the statute, such these should 
considered. They were considered the trial court and conclu- 
sion was reached that the notes were presented within reasonable 
time. have concluded that the judgment was correct. 

The judgment the trial court affirmed. 


REVOCATION IRREVOCABLE TRUST 
SOLE BENEFICIARY 


Bottimore First Merchants National Bank Richmond, Supreme 
Court Appeals Virginia, 196 Rep. 593 


trust agreement provided that the income should paid 
the trustor for life; that her death the corpus should distributed 
directed her will and that, she should die intestate, should 
distributed among her heirs specified the trust agreement 
or, the absence heirs, among her surviving sisters. was held 
that the trustor, the sole beneficiary, had the right revoke the 
trust although the trust agreement expressly provided that should 
irrevocable. Since she reserved the right dispose the corpus 
the trust will, neither her heirs nor next kin had any vested 
interest the trust estate and could not oppose her act revocation. 


the time the creation the trust, the trustor was unmarried. 
She subsequently married, but the time her application re- 
voke the trust, she had children. The trustee bank was made 
party defendant. consented and agreed the revocation pro- 
vided the trustor possessed the necessary power. The trustor’s four 
sisters were also defendants and also consented, although the court 
intimates that their consent was not necessary. Under the terms 
the agreement, the trustor was the sole beneficiary. Therefore, 
her act alone was sufficient bring about revocation. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §486. 
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Suit equity Elizabeth Roller Bottimore against the First 
Merchants National Bank Richmond and others for revocation and 
trust agreement and return the corpus the trust 
estate complainant. From decree dismissing the bill complaint, 
complainant appeals. 

Reversed, and final decree for complainant entered. 


EGGLESTON, J.—On December 17, 1927, Elizabeth Roller, here- 
inafter the trustor, then unmarried, and having mother 
father living, entered into written trust agreement with the First 
Merchants National Bank Richmond, hereinafter called the trustee, 
whereby certain cash and securities, ‘‘when delivered the trustee,’’ 

The trustee was empowered invest, convert, and reinvest said prop- 
erty; collect all income from the trust fund; and, after deducting 
taxes and the expenses administering the trust, pay the net in- 
come the trustor during her life. 

Neither the corpus nor the income the trust fund was sub- 
ject the liabilities the trustor, nor alienation her. was 
expressly stipulated that ‘‘This agreement shall irrevocable the 

was further agreed: ‘‘Article IV. the death the Trustor, 
the corpus and accumulated income, any, the Trust Fund shall 
pass the Trustor shall direct will, and, the Trustor shall die 
intestate the Trust Fund, shall divided among her children 
who survive her and the lawful issue, per stirpes, those children who 
predecease the Trustor leaving such issue who survive her, but the 
shares parts shares all minor beneficiaries shall held the 
Trustee who shall expend the several minor beneficiaries the 
net income and much the corpus their respective shares 
parts shares the Trustee its absolute discretion shall deem 
necessary for their maintenance, support and/or education and/or for 
any emergency sufficient the opinion the Trustee warrant such 
action, until each shall turn reach the age twenty-one years, when 
the corpus much remains thereof shall paid over outright 
and free all trusts. The shares any the children the Trustor 
who take under this Article but die before becoming twenty-one years 
age, unmarried and without lawful issue, shall revert the Trust 
Fund and pass under the terms this agreement. If, however, there 
widow, widower, and/or lawful issue surviving, the said shares 
shall pass according the provisions the Virginia Statutes for 
Descents and Distribution then effect, Code 1936, 5264 seq. 
the Trustor shall die intestate and without leaving lawful issue who 
survive her, then whatever remains the Trust Fund shall equally 
divided among those sisters the Grantor who survive her and the 
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lawful issue, per stirpes, those sisters who predecease her leaving 
lawful issue who survive her, absolutely and free all 

Although does not appear record, may assume that the 
agreement was put into effect, for March 1936, the trustor, having 
the meantime married one Bottimore, filed bill equity the 
court below alleging the execution the aforesaid trust agreement; 
that she desired revoke the same; that she had children; that her 
next kin were her two full sisters, Wilfrid Pyle and Lucy Roller, 
and her two half-sisters, Frances Grattan and Margaret Ogilvie; 
that these sisters were the only persons now being, described ar- 
ticle the trust; and that she, the trustor, was the sole beneficiary 
under the trust, and, such, was entitled have the agreement re- 
voked and canceled and the corpus the trust estate returned her. 

The trustee bank and the said four sisters were made parties defend- 
ant the bill. 

its answer the trustee bank admitted the facts, but not the legal 
conclusions stated the bill. neither affirmed nor denied the right 
the trustor matter law revoke the trust agreement, but 
consented and agreed, ‘‘if power and/or interest possessed it, that 
the court may enter order herein annulling, revoking and canceling 
the contract trust agreement,’’ prayed for the bill. 

The four sisters filed joint answer which they consented, 
far their interests were concerned, revocation the trust. 


Upon hearing the matter the lower court decreed that the 
trust agreement was not subject revocation the trustor, and dis- 
missed the bill complaint. From this decree, the present appeal 
has been taken. 

The single issue presented for determination whether the trust 
agreement subject revocation sought the trustor this pro- 
ceeding. 

The claim the trustor, appellant, that under the terms the 
instrument she the sole beneficiary who has any vested interest 
the trust estate, and, this being so, she entitled, her election, 
have the agreement revoked. 


well settled that where valid and effective voluntary trust 
has been created, and power revocation has been reserved, can- 
not revoked the creator without the consent the beneficiaries 
thereunder. any the beneficiaries are not being, are not 
sui juris, and hence cannot consent, the trust agreement cannot re- 
voked. Shipwith’s Ex’r Cunningham, Leigh 271, Va. 271, 
Am. Dec. 642; Schroeder Woodward, 116 Va. 506, 526, 527, 
192; Russell’s Ex’rs Passmore, 127 Va. 475, 497, 103 652; 
941, note; 103, note, citing numerous cases. 

The converse the proposition equally well settled; that is, 
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where all the beneficiaries under trust agreement are sui juris 
and consent revocation, the agreement may revoked the 
trustor. Johns Birmingham Trust Savings Co., 205 Ala. 535, 
So. Burton Boren, 308 440, 868; Whittemore 
Equitable Trust Co., 162 App. Div. 607, 147 1058; Fredricks 
Near, 260 Mich. 627, 345 And this even though 
the agreement expressly provides that shall irrevocable. Restate- 
ment the Law Trusts, Vol. II, 1038, 339; Aranyi Bankers’ 
Trust Co., 201 App. Div. 706, 194 614; Schwartz Fulton 
Trust Co., 119 Mise. 831, 198 275. 

Whether the trust agreement here involved can revoked, then, 
must turn upon whether not the trustor the sole beneficiary therein. 
she the sole beneficiary, then she the only person interested and 
consent the revocation. 

the other hand, any the parties designated the trustor 
article IV, quoted above (other than the four sisters who have con- 
sented the revocation), have any beneficial interest the trust estate, 
then the agreement cannot revoked, because such parties are not 
being and cannot consent the revocation. 

think analysis article shows that the trustor the only 
person who has beneficial interest the trust fund, and that, there- 
fore, the agreement may revoked upon her request and consent. 

will observed that under the trust agreement the trustor has 
put beyond her reach merely the enjoyment the corpus principal 
the trust fund. She receive the net income from the estate 
during her life. She reserves herself the right dispose the 
corpus her death. Then the trust shall cease and the property shall 
pass either those persons named her will, or, should she die in- 
testate, such other persons are designated article IV, who are, 
effect, her possible heirs next kin. 

revocation this trust agreement the request the trustor 
takes from the parties mentioned article nothing more than the 
trustor can take her own act under the terms the agreement, for 
leaving will she can eliminate her children, their issue, and all her 
possible heirs and next kin, she can decline make will and 
there would appointees. 

Clearly the appointees under will which the trustor might make 
have beneficial estate interest the trust fund, simply because 
the trustor may not make will. Botzum Havana Nat. Bank, 367 
pp. 988, 989, 330. 

Neither the trustor’s ‘‘children who survive her and the lawful 
issue, per stirpes, those children who predecease the trustor,’’ ac- 
quire any vested interest the estate, because there are such chil- 
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dren issue being with present capacity take. Graves’ Notes 
Real Property, 174; Smoot Bibb, 124 Va. 28, 33, 355. 

Moreover, any interest which the trustor’s children their 
might receive further contingent upon the trustor’s not making 
will and thereby excluding them from sharing the property. 

The sisters the trustor who may survive her, and their lawful 
issue, have vested interest the property, because such interest 
given them subject the double contingency that the trustor 
might devise the property others, that the trustor might die in- 
testate leaving children, their issue, take the property under the 
previous provision article IV. 

think therefore that, effect, the trustor has merely conveyed 
the trustee life interest the property for the benefit the trustor 
herself, leaving the trustor reversion the property. Copenhaver 
Pendleton, 155 Va. 463, 476, 477, 155 802, 324; 
Minor Real Property, Ed., 769, 771. Upon the death 
trustor, such reversion would pass accordance with the will the 
trustor, she made will; not, the trustor’s heirs next kin. 
This is, effect, the provision article the trust agreement. 

follows, then, that the parties designated article acquired 
estate the trust fund, but merely expectancy possibility 
estate. 

opinion Judge Cardozo, was held that where trust deed provided 
for payment yearly sum the grantor, and that upon the death 
the grantor the trustee should convey the property the grantor’s 
heirs law, such heirs did not take remainder purchase under 
the instrument, but inherited from the grantor the reversion which 
had been left the trust estate after the creation the life estate 
therein, and that neither the rule Shelley’s Case nor the statute ab- 
rogating the rule applied that situation. The court there said that 
since the interest the heirs under the instrument was ‘‘subject 
destruction the will the grantor,’’ such heirs ‘‘had ex- 
pectancy, but estate.’’ 

Schwartz Fulton Trust Co. New York, 119 Mise. 831, 198 
275, was held that trust deed naming the settlor the 
sole beneficiary during her life and purporting grant vested interests 
remainders such persons she may appoint her will, 
default thereof her next kin, created estate either the grantor’s 
possible appointees under her will her next kin, and that since 
this left the whole estate the settlor, such trust agreement could 
revoked her, although the agreement terms stated that was 
irrevocable. 

The court there said (198 275, page are 
either those possession expectancy. Obviously this proposed 
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grant that the latter class. purposed make the grant con- 
tingent upon the happening event, to-wit, the death the settlor 
without designation appointees take the corpus. The terms 
the instrument grant nothing more than the law would give the same 
contingency should eventuate, because the personal property the 
death the settlor would distributed among her next kin accord- 
ing New York law the absence testamentary disposition 
appointment. These persons, whoever they may death, have 
more interest now than they had without this instrument. They may 
defeated will under the instrument. They could have been de- 
prived intestate succession without this instrument’s creation 
condition. They are persons now unknown and unknowable. ‘Nemo 
est haeres viventis.’ 

Stephens Moore, 298 Mo. 215, 249 601, 603, the settlor 
conveyed his property trustee who was manage the same and 
pay the settlor the net income therefrom during his life. The settlor 
further provided the deed trust that ‘‘upon death this trust 
shall terminate and the trust shall pass and vest legal heirs, 
may directed was held that the settlor was 
the sole beneficiary and had the right revoke the trust. 

The court said (249 601, page 604): ‘‘It the generally 
accepted rule that, where there grant one for life, with remainder 
the heirs the grantor, there fact for the limita- 
tion, though denominated remainder, continues the grantor his 
old reversion, and does not devolve upon his heirs purchasers, 
would were remainder, but his heirs.’’ 

See, also, 516, 51; Burton Boren, supra; Johns 
Birmingham Trust Savings Co., supra; Seguin State Bank Trust 
Co. Locke, Tex. Com. App., 102 1050, 1054. 

Restatement the Law Trusts, vol. 321, 127, said: 
also, the settlor sole beneficiary where transfers property 
trust pay the income him for life and upon his death convey 
the principal may deed will appoint, although pro- 
vided that default appointment the property shall conveyed 
his heirs next kin.’’ 

illustration this the author further says (vol. 322, 
life and A’s death pay the principal may deed 
will appoint and default appointment A’s heirs next of: kin. 
the sole beneficiary the trust.’’ 

vol. II, 1038, 339, the same work, said: ‘‘If the settlor 
the sole beneficiary trust and not under incapacity, can 
compel the termination the trust, although the purposes the trust 
have not been accomplished. 
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The rule stated this Section applicable although 
the settlor does not reserve power revocation, and even though 
provided specific words the terms the trust that the trust 
shall 


illustration this the author says (vol. II, 1039, 339): 
transfers property trust pay the income for life 
and A’s death pay the principal may deed will 
appoint and default appointment A’s heirs next kin. 
reserves power revocation. can compel transfer the 
property him.’’ 

While the authorities are means accord the subject, 
will found examination the many cases collected the 
reasoned decisions support the view that the instant case the trustor 
the sole beneficiary the trust and entitled revocation thereof. 

Accordingly, the decree complained will reversed, and final 
decree will entered here revoking and canceling the said trust agree- 
ment and discharging the said parties thereto from the performance 
any and all duties thereunder, and authorizing and directing the 
said trustee, after the payment all unpaid accrued charges and ex- 
penses the trust (including the taxed costs this proceeding), 
pay and deliver the said appellant the principal and corpus said 
trust estate, together with any accumulated income thereon. 

Reversed and final decree. 


GIFT “CONTENTS THE HOUSE” 
WILL 


Old Colony Trust Co. Hale, Supreme Judicial Court Massachusetts, 
Rep. (2d) 432 


Under clause will giving legatee ‘‘the contents the 
house not otherwise bequeathed,’’ the legatee entitled jewelry 
found small safe the house, but not insurance policies and 
savings bank pass books also found the safe. 


Proceeding the matter the estate Florence Todd, upon 
the petition the Old Colony Trust Company and others, executors 
the will Florence Todd, for instructions. From decree giving 
instructions, Harriet Hale, legatee, appeals. 

Modified and, modified, affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1514. 
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DOLAN, J.—This appeal from decree entered the Pro- 
bate Court upon the petition the executors the will Florence 
L.. Todd seeking instructions their duties connection with the 
distribution her estate. question raised the correctness 
the instructions decreed except with relation the instruction that 
Harriet Hale not entitled certain savings bank books, insurance 
policies, proceeds two ‘‘automobile and certain jewelry, 
which were all contained safe the house the testatrix 
Beech Road, Brookline, the time her death. 


The first clause the will the testatrix provides follows: ‘‘I. 
give Mrs. Harriet Hale, cousin, now Arnold Street, 
Northampton, Massachusetts, two hundred thousand dollars ($200,- 
000.00) also house and land situated Beech Road, Brookline, 
Massachusetts, and the contents the house not otherwise hereinafter 
bequeathed also silver now the vaults the Bay State Trust 
Company; also all rugs now stored the Boston Storage Ware- 
house not otherwise hereinafter also large bar pin with 
eleven diamonds; and also diamond semi-necklace with diamond 
heart attached.’’ This provision was followed number pecuniary 
legacies and bequests specifically described articles jewelry. The 
will further provides that the pecuniary legacies shall paid far 
possible securities that might found the estate the testa- 
trix. The securities thus found were appraised $570,414.35. The 
pecuniary bequests aggregate $352,000. The will also provides that the 
residue her estate shall divided among those who received bequests 
terms money under the will, the proportion that their individual 
gifts expressed bore ‘‘to the total gifts expressed this class.’’ 

After the death the testatrix there were found small safe 
her house Beech Road, ‘‘among other items personal 
three savings bank books representative total deposits $8,433.36, 
fire and other insurance policies covering the premises and its contents 
and having transfer value $228.48, policies automobile insurance 
which were surrendered the petitioners, who received $53.62, the sur- 
render value thereof, and articles jewelry appraised $471. The 
jewelry that was specifically bequeathed the respondent the will 
was not the house Beech Road when the testatrix died but was 
safe deposit vault. 


The sole question for decision whether the contents the safe 
pass under the devise and gift the ‘‘house and land situated 
Beech Road ... and the contents the house not otherwise herein- 
after bequeathed,’’ the respondent. the absence reference 
any particular general class property testamentary gift, the 
rule ‘‘ejusdem generis’’ (things the same kind), that where be- 
quests are made words enumeration and are followed collective 
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words the latter are confined objects the same character those 
enumerated, does not apply. See Creamer Harris, Ohio St. 160, 
106 967, 1915C, 653, Ann. Cas. 1916C, 1137. Where, 
the case bar, the bequest simply the ‘‘contents the 
house’’ not otherwise disposed the will, the word 
being word comprehensive meaning, must receive its full import 
unless some very distinct ground can derived from the context, and 
consideration the will whole accordance with the settled 
rule governing its construction (see Ware Minot, 202 512, 
1091), for regarding used special and restricted sense. 
Dole Johnson, Allen 364, 367; Johnson Goss, 128 Mass. 433, 434; 
Lansburgh Lansburgh, App. 201, 997. Since the 
rule ‘‘ejusdem generis’’ not applicable the bequest under con- 
sideration, the case distinguishable from Fenton Fenton, Mise. 
479, 1083, and other cases where that rule was applied. See 
Fletcher’s Estate, Vt. 188, Am. St. Rep. 103; Creamer 
Harris, Ohio St. 160, 106 967, 1915C, 653, Ann. Cas. 
1916C, 1137. 


the general rule, however, that choses action (mortgages, 
bank books, etc.) will not pass under bequest the contents 
house. Popham Aylesbury, Ambl. 68; Fleming Brook, Sch. 
Lef. 318; Stuart Marquis Bute, Ves. 657. See Parrott Avery, 
159 Mass. 594, 94, 153, Am. St. Rep. 465. 

Penniman French, Pick. 404, Am. Dec. 309, where the 
bequest was ‘‘indoor movables,’’ was held not include two 
promissory notes which were due the testatrix and were her house 
her death, the ground that they ‘‘were considered choses 
action, not appertaining the house, but the person, following 
the person whether indoor out-door.’’ like manner, Fleming 
erty whatever nature kind the same may be, that shall found 
her [Mrs. Fleming’s] house,’’ except certain bond, was held not 
pass mortgages bonds banker’s receipts, because, being choses 
action, they had locality, and the court did not consider the ex- 
ception the bequest sufficiently strong evidence the testator’s 
intention pass these choses action. See Parrott Avery, 159 
Mass. 594, 94, 153, Am. St. Rep. 465. Pop- 
ham Aylesbury, 68, 69, also cited Stuart Marquis 
Bute, Ves. 657, 662, bequest ‘‘my house and all that shall 
was held pass cash and bank notes found the 
house, but not pass promissory notes and securities, they were 
evidence title things out the house and not things it. See 
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Such cases Gaff Cornwallis, 219 Mass. 226, 106 860, relied 
upon respondent, and Lock Noyes, where the 
bequests were the contents particular receptacles, are distinguish- 
able from the instant case that respect. See, also, Robson 
Ch. 559, the Gaff Case the court pointed out that 
the case was not one where there was the uncertainty that sometimes 
attaches bequests personal property that only described loca- 
tion. the present case, the bequest was not the contents par- 
ticular receptacle. 

course the general rule under discussion must yield clear 
that the present case the intent the testatrix was pass the ob- 
jects that were found the safe that which they represented. 
are opinion, however, that there nothing the will that, properly 
construed, can said show intent the part the testatrix 
give the respondent the savings bank books the 
policies found the safe her house after her death. the contrary, 
with relation the savings bank books, would appear that they come 
within the meaning ‘‘securities’’ that word used the will, 
and that, together with all other ‘‘securities’’ found her death, they 
were distributed kind far possible payment the 
money legacies given thereunder. ‘‘A savings-bank book has peculiar 
character. not mere pass-book, the statement account; 
issued the person whose name the deposit made, and with 
whom the bank has made its contract; his voucher, and the only 
security for the payment money.’’ Pierce Boston Five Cents Sav- 
ings Bank, 129 Mass. 425, 432, Am. Rep. Commonwealth 
Reading Savings Bank, 133 Mass. 16, 22, Am. Rep. 495. ana- 
logous stock certificates many respects. Herbert Simson, 220 
Mass. 480, 108 65, 1915D, 733. See, also, Lang 
Engineering Co. Commonwealth, 231 Mass. 367, 371, 120 843. 
think that the savings bank books question not pass the 
respondent under the gift ‘‘the contents the house not otherwise 
hereinafter 

Nor perceive anything the will show clear intent 
the part the testatrix pass the respondent the bequest just 
referred to, the insurance policies found the safe. Giving the 
word the full extent its import, think, view 
what has already been said, that must held that these policies, the 
final contracts the parties thereto, whereunder the insurer 
pay money its equivalent, act valuable the insured, 
upon the destruction, loss injury which the in- 
sured has interest, Attorney General Osgood Co., 249 Mass. 
473, 476, 144 371, 1037, did not pass the respond- 
ent under the terms the will. 
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are opinion that the jewelry ‘‘Found said 
small safe’’ did pass the respondent under the bequest, which did 
not, precedent words enumeration, limit the word ‘‘contents’’ 
the character any objects already described. The articles jewelry 
there found were not otherwise disposed the will, not being in- 
cluded such articles are specifically bequeathed the will the 
respondent and others. They may fairly said have been con- 
tents the house, and have been property possession distin- 
guished from choses action. See Stuart Marquis Bute, Ves. 
657, 662; Chapman Hart, Ves. St. 271. 

The decree the Probate Court must modified instruct 
the petitioners that their duty deliver the respondent the 
articles jewelry that were found the safe, and modified 
affirmed. Costs and expenses this appeal may allowed the 
respondent the discretion the Probate Court. 

Ordered accordingly. 


PAYMENT AGAINST ESTATE 


Bates’ Will, New York Supreme Court, Appellate 
Supp. (2d) 548 


One whose claim against estate has been allowed only 
and funds are available for that purpose,’’ not entitled 
paid until the amount Federal and state taxes which will have 


far the Federal tax concerned, the executors should 
pay debts the decedent prior determination the amount 
taxes due, each executor ‘‘shall become answerable his own 
person and estate the extent such payments for the debts 
due the United States, for much thereof may remain due 
and unpaid.’’ Code, 192. ‘‘We said the 
executors should not, judicial decree, placed under the 
necessity making payment which under any possible 
stances might impose personal liability upon 


Appeal from Surrogate’s Court, New York County. 

Proceedings the matter the judicial settlement the inter- 
mediate account proceeding the Irving Trust Company and 
Adelaide Roberts, executors the last will and testament Ben- 
jamin Bates, deceased, wherein Helen Bates and another 
filed objections. From certain parts decree 167 Misc. 641, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §466. 
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444, the Surrogate’s Court settling the intermediate account the 
executors the last will and testament Benjamin Bates, de- 
ceased, the Irving Trust Company and another, executors, Mary 
Haac Alexander, and Helen Bates, appeal. 

Decree reversed part. 


UNTERMYER, J.—Helen Bates was adjudicated 
the estate for $75,000, paid, however, only ‘‘when and funds 
are available for that purpose.’’ think funds are available for 
the purpose until the amount due for Federal Estate taxes and New 
York State taxes shall least have been determined. 

Helen Bates contends that the personalty the hands the execu- 
tors, including taxes certain real property alleged have been 
improperly paid them, amounts $811,688.67, against which there 
due least $378,590.34 for Federal Estate taxes and $243,962.19 
for New York State Estate taxes, total $622,552.53. Accordingly, 
all the payments claimed her have been improperly made 
the executors are added the personal property now their hands 
and the amount estate taxes which are conceded due are de- 
ducted, there would remain the hands the executors the sum 
$189,136.14 personalty out which she would entitled paid. 

The amount estate taxes that will imposed, however, has not 
yet been determined. After the filing the Federal Tax return 
the audit was made the Collector Internal Revenue, 
consequence which the executors have been served with proposed 
determination deficiency Federal Estate taxes alone approxi- 
mately $520,000. This deficiency results from increase the valua- 
tion real property owned the deceased the time his death 
from $3,000,000, appraised the executors, $4,000,000, claimed 
the Collector Internal Revenue. Although negotiations are pend- 
ing for the adjustment this deficiency, not possible know 
the amount additional tax, any, that will eventually imposed. 
the executors the meantime shall pay any debt due the de- 
his estate, each ‘‘shall become answerable his own person 
and estate the extent such payments for the debts due the 
United States, for much thereof may remain due and unpaid.’’ 
decree, placed under the necessity making payment which under 
any possible circumstances might impose personal liability them. 
the payment $75,000 required made this time and the 
proposed deficiency Federal Estate taxes $520,000 eventually 
sustained, would not only consume the $189,136.14 personalty but 
would leave charge against the real estate $405,563.86. this 
should added the taxes and water charges amounting $226,694.90 
paid the executors, which, the estate, must charged 
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against the real estate, together with such additional real estate taxes 
may still accrue before the property can sold. Moreover, the 
increase the valuation the real estate sustained there may result 
increase the New York State Estate Tax, the amount which 
not disclosed. Should some unforeseen and unforeseeable condition 
occur seriously affecting the value the real property situation might 
conceivably arise where the estate might insufficient satisfy all 
these claims and the executors personally liable for some part the 
estate taxes. Such situation, true, seems this time remote and 
problematical, but must remembered that the question here not 
whether probable that the executors may subjected liability 
but whether under any circumstances possible that such liability 
would exist. Therefore until the amount inheritance taxes has 
least been determined cannot said that there are funds ‘‘available’’ 
for the payment the claim Helen Bates even all her other 
contentions were sustained. 


true that the executors have paid $976,895.38 other claims, 
but this sum $973,906.05 was payment balances due broker- 
age accounts the deceased secured collateral. procure the 
release the collateral was necessary that liquidated and the 
debit balance paid. Most the other payments, all for small amounts, 
were for medical services rendered the deceased. Nor said 
that the delay the final adjustment the Federal Estate tax has 
been extensions obtained the executors. Although 
true that the executors secured extensions for the payment the tax 
which have not been the least injurious Mrs. Bates, does not 
appear that the adjustment the tax was delayed thereby. 

should also observed this connection that the contention 
not made that the decedent’s real property should have been sold 
the executors. such claim suggested the objections filed Mrs. 
Bates and the Surrogate has held that the executors were justified, 
under all the conditions, postponing sale the real estate. Indeed, 
the avowed purpose the executors sell the real estate criticized 
Mrs. Bates her objections the ground that such sale would 
result increased commissions them. 


The Surrogate has also held that the executors are not entitled 
management fee five per cent. the rents collected under lease 
the real estate. After careful consideration the comprehensive 
opinion the Surrogate, are nevertheless the opinion that the 
rule stated the Court Appeals Matter Schinasi’s Will, 277 
252, 58, applicable and, that the management fee 
five per cent. should allowed. 

The decree should reversed the extent above indicated and 
payment the claim Helen Bates should refused, without 
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prejudice subsequent application for payment the claim when 
funds are available for that purpose. 

Decree reversed the extent indicated opinion, and payment 
the claim Helen Bates refused, without prejudice subsequent 
application for payment the claim when funds are available for that 
purpose. Settle order notice. 

Townley and Glennon, JJ., concur. 


JAMES O’MALLEY, (dissenting part).—The provision that 
the claim Helen Bates was paid ‘‘when and funds are 
available for that purpose’’ may not construed that she will 
placed the mercy the executors subject their arbitrary de- 
cision. Simon Etgen, 213 589, 107 1066; 
Schramme, 238 App. Div. 225, 229, 264 181, affirmed 263 
548, 189 691. 

The executors, after having paid $976,895.38 other claims, assert 
danger personal liability the Federal Government discharging 
the Bates claim the amount only This claimant properly 
contended before the Surrogate that the executors were not justified, 
against creditors, paying out personalty the real estate taxes 
assessed, and other carrying charges the real property after 
the death the deceased. the executors, the discretion granted 
them under the will, desire, with the consent the ultimate beneficiaries, 
carry the realty with the hope more advantageous conditions for 
sale the future, they may not, against creditors, deplete the per- 
sonalty effect such purpose. Under present conditions this estate, 
the claimant Bates will compelled await payment until disposition 
the realty the uncertain future. Surely, the provision above quoted 
should not, under the authorities cited, construed. 

Nor the position taken the executors justified their claim 
that surplus personalty about $180,000 unavailable because 
‘‘proposed determination deficiency’’ Federal estate taxes 
the sum $520,000. This results from increased appraisal 
the realty from $3,000,000 $4,000,000. The delay final adjustment 
and payment has been occasioned extensions obtained the execu- 
tors and their disinclination compel the realty bear its own burdens. 
Letters testamentary were issued December 21, 1935, and the account- 
ing decree made June 22, 1938. 

The claimant Bates should not compelled further await pay- 
ment. difficult see why her claim cannot immediately satis- 
fied out estate this size, how jeopardy may pleaded be- 
cause extra $520,000 Federal estate tax, when the realty worth 
least $3,000,000 and (‘being unincumbered) may easily financed. 
would seem that time, far creditors are concerned, that the 
realty made share the burdens this estate. 


2 


214 THE BANKING LAW JOURNAL 


We, therefore, dissent from much the determination this 
Court herein provides that payment the claim Helen Bates 
refused this time without prejudice, and otherwise concur. 

Martin, J., concurs. 


LIABILITY SURETY FIDELITY BOND 


First National Bank Temple Continental Casualty Co., United 
States Circuit Court Appeals, (Fifth Circuit), 100 Fed. Rep. (2d) 308 


bank sold all its assets newly organized bank operating 
under the same name. the day which the new bank started 
business, surety company issued blanket bond protecting from 
losses due the dishonesty its employees. was later discovered 
that shortages the old bank caused three em- 
ployees were brought the books the new bank and covered 
further the new bank. was held that the surety 
was liable for the loss sustained the bank. the trial judgment 
was given favor the surety company. appeal, the case was 


remanded that the question liability might determined 
jury. 


Action the First National Bank Temple against the Continental 
Casualty Company recover banker’s blanket bond for dishonest 


acts committed bank’s employees. From judgment for defendant, 
plaintiff appeals. 


Reversed and remanded. 


Walker Saulsbury and Byron Skelton, both Temple, Texas, for 
appellant. 


Allen Wight and Touchstone, both Dallas, Texas, for 
appellee. 


McCORD, J.—First National Bank Temple, appellant, sued 
the Continental Casualty Company, appellee, upon fidelity bond for 
losses alleged have been sustained reason series dishonest 
acts committed three its employees, Surghnor, Davis, and Lastovica. 
This appeal from judgment resting upon instructed verdict for 
the appellee. 


The record discloses that the First National Bank Temple was 


engaged banking business Temple, Texas, and that about 
September 22, 1933, sold its assets new bank, First National Bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §658. 
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Temple. The new bank assumed all existing liabilities the old 
and September 23, opened its doors for business. The new 
bank retained three the old bank’s employees, Surghnor, Davis, and 
Lastovica, cashier and tellers respectively. 

September 22, 1933, the appellee delivered the new bank its 
Bankers Blanket Bond protecting against the dishonest acts any 
its employees. 

this suit the appellant alleged ten items loss, involving upwards 
seventeen thousand dollars, and that the losses were sustained through 
the dishonest acts its employees. 

The evidence further shows that many the items listed loss were 
withheld deposit slips. That is, when deposit was made would not 
down deposit the books but would ‘‘kited’’ from one 
another cover shortage. 

Arthur Upleger, expert certified public accountant long 
standing, auditor possessing much experience checking and making 
bank audits, was appointed the court make examination 
the accounts and condition the affairs this bank. spent several 
months and about this work; and being empowered the court, 
before him many witnesses who were sworn and testified. The 
confessions and admissions the three bank employees and who had 
been convicted ‘‘making false entries’’ were before Upleger and 
part the evidence. Thereupon, made the court detailed report 
his findings which the record. also testified, was his 
right, expert, and his testimony also part the evidence 
this case. 

Upleger testified, ‘‘A great many the items are withheld deposit 
slips, others are cash items that were taken out. There was evidence 
great deal ‘kiting’ that they would withhold deposit slip 
and either put deposit slip that had been previously withheld, 
eventually would take out cash That the commonest system 
used bank for covering shortages where the shortage goes over any 
length found that appeared from the evidence that 
secure, and from the testimony, that $5,577.51 was carried forward 
from the accounts the old bank into the new bank; there was 
shortage that apparently existed the old bank that had come into the 
new bank. found the remainder the alleged shortage the new 

Sam Davis, one the employees involved, testified before Upleger 
his shortage: ‘‘I knew this was wrong, and that was taking the 
bank’s money. didn’t tell anybody because didn’t want anyone 
know, and would have lost job. was working under Mr. Surghnor; 
was superior officer. That absolutely the only reason did 
fact that started out twelve months after the bank 
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opened withholding two three hundred dollars worth checks, 
the first batch and then withheld dozens deposits, and would replace 
them from day day, week week was necessary cover 

Appellant’s witness, Glass, former National Bank Examiner 
testified, ‘‘Mr. Surghnor turned over certain items, and said that 
constituted his shortage. 

From the evidence this appears another case inside bank 
plundering. was the same old way. old 
pain. The employees withheld deposit slips and the system kiting 
covered their until the shortage became too big hide. 

Unquestionably, the bonding company cannot held for any loss 
not sustained within the effective period its bond. But where there 
were shortages the predecessor bank, and the employees there took 
money and afterwards came into the new bank employees and 
their the old bank taking the money the new bank, 
the bonding company would liable. Royal Indemnity Co. al. 
North Texas National Bank et. al., Tex. Com. App., 249; 
Casualty Surety Co. First Trust Savings Bank, Cir., 
316; Western Indemnity Co. Free and Accepted Masons 
Texas, Tex. Civ. App., 198 1092; United States Fidelity Guar- 
anty Co. Bank Thorsby, Cir., 950. 


The appellant (the bank) did not show the exact time when the 
losses was not necessary. ‘‘Embezzlers ordinarily 
operate secretly, and surety may not escape liability under bond 
such this because the employer unable show the exact time and 
manner the embezzlement.’’ Fidelity Deposit Co. Md. People’s 
Bank Sanford, North Carolina, Cir., 932, 939. 

mindful the rule that where parties action both 
make motions for directed verdict, the parties thereby 
submit the court the determination the inferences drawn 
from the facts, and his conclusion fact must stand, supported 
any substantial evidence. Cases cited under note 15, 439, 
770. Here have case where the employees the new 
bank, three them, disclosed their shortage and while they 
worked for the new bank. Moreover, they have disclosed how, from 
time time, they covered deposits that came over from the old institu- 
tion into the new bank. This went until could longer hidden. 
was the old story plunder and pillage that finally came light. 
The preponderance the evidence points the guilt the employees 
the new bank, are constrained hold, after careful consideration 
all the evidence, that the trial court gave the jury directed ver- 
dict which was not supported any substantial evidence. Massa- 
chusetts Bonding Insurance Co. Hudspeth, Cir., 467. 
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Considering all the evidence, are opinion that the court 
error instructing the verdict for the appellee, and that 
the case should have gone the jury for its determination. 

The judgment reversed and the cause remanded for proceedings 
not inconsistent with this opinion. 
Reversed and remanded. 


GIFT CONTEMPLATION DEATH NOT 
VALID 


Horlocker Saunders, Court Appeals Ohio, Rep. (2d) 994 


order validate gift securities made contemplation 
death (causa mortis), necessary that there delivery 
the securities the intended donee, third person agent 
of, trustee for, the donee. 


this ease, one Moloney, just prior his death, with the evi- 
dent intention making gift certain securities Mrs. 
Saunders, requested the husband Mrs. Saunders get the secu- 
rities from Moloney’s safe deposit box bank, without stating 
why wanted the securities. Saunders did requested and re- 
tained the securities his possession. Moloney had stated Mrs. 
Saunders: ‘‘Now, want you have Parker (Saunders) over 
the lock box and get the contents; anything happens you 
are have the contents the box.’’ was held that this action 
the part Moloney was not sufficient delivery the securities 
constitute valid gift causa mortis favor Mrs. Saunders. 


Action one Horlocker, administrator the estate Moloney, 
deceased, against Parker Saunders and another recover certain 
securities formerly belonging plaintiff’s intestate. From judgment 
for the plaintiff, defendants Editorial Statement. 

Affirmed. 

Roscoe Columbus, for appellants. 

Ralph Henney, Columbus, for 


GEIGER, J.—This cause had its inception petition against the 
defendants brought the administrator the estate Moloney, 
deceased, wherein was sought recover from the defendants, Parker 
Saunders, and Laura Saunders, his wife, certain securities formerly 
belonging Moloney, which plaintiff claimed administrator 
his estate, but which defendants asserted had been given Laura 
Saunders the decedent prior his death gift causa mortis. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §546. 
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the trial jury was waived and the court determined the issues favor 
the plaintiff and ordered the property delivered the administrator. 

The matter determined this court whether the 
stances surrounding the alleged transaction and the action the de- 
cedent constituted valid gift causa mortis. Was this gift consum- 
mated before his death? The securities spoken were the lock 
the name the decedent the Huntington National Bank. 
Tuesday morning before his death, Mr. Hennick, old friend 
many years’ standing, was present the house solicitous and inter- 
ested The decedent then was suffering from his illness but 
sound mind. that time the decedent expressed wish that Mr. 
Saunders and Mr. Hennick the bank and get the securities. 
did not say why wanted them. 

will serve good purpose into extensive analysis the 
law touching gifts inter vivos and causa mortis, but may state briefly 
few principles. constitute gift causa mortis the thing given 
must have been the donor’s, given when peril death under 
apprehension death from existing malady, and possession must 
delivered the donee some one for his use with intention vest 
title. gifts causa mortis and inter vivos, there difference 
the character the delivery, and attempted gift which does 
not vest the donee with present title ineffectual either event. 
essential element that the title shall immediately vest the donee. 
The policy our law does not favor gifts causa mortis. essen- 
tial valid gift the delivery the subject-matter must occur with 
the relinquishment ownership the donor. 

The articles question this case, being corporate stock, may 
subject gifts without assignment endorsement, but make 
tive gifts such objects there must intention give and de- 
livery. support such gift clear and convincing evidence re- 
quired. the donee gift will presumed and this 
presumption prevails where the gift delivered third person. 
completed gift created where the evidence shows delivery the prop- 
erty third person under circumstances manifesting intention 
vest immediate title the donee and relinquishment all control 
over the property. 

delivery thus made third person the question 
whether the gift was thereby completed without actual delivery the 
donee depends entirely upon whether the person whom the property 
delivered receives the donors’ agent trustee for the donee. 
And this determined from the intention the 


Corpus Juris, 639, Section 30, quoted Streeper, Adm’r, Myers, 
132 Ohio St. 322, page 326, 554 page 556. 


The expression, ‘‘if anything happens me,’’ used donors has 
generally been interpreted synonymous with ‘‘upon 
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Sustaining these principles, see Gano Fisk, Ohio St, 462, 
532, Am. Rep. 819; Flanders Blandy, Ohio St. 108, 
321; Van Pelt, Ex’r King, Ohio App. 295, 154 1638; 
Bolles Toledo Trust Co., Ohio St. 21, 917; Streeper, 
Adm’r Myers, 132 Ohio St. 322, 554; and the unreported 
ease Myers Streeper, opinion Barnes, J., this court, 1936. 
This latter citation the original opinion the case reported 132 
Ohio St. 322, 554, supra, and much more thoroughly 
considered opinion than that the Supreme Court. 

always, cases such this, the difficulty arises the applica- 
tion the the legal principle. the case bar, the decedent, 
sending his friend Saunders the bank obtain the securities, 
did not, constitute him the agent the donee, but made him his own 
agent. The fact that Mr. Saunders did not return the securities Mr. 
Moloney, probably due his extreme sickness, did not constitute Mr. 
Saunders the agent his wife trustee for her. Mr. Moloney still 
retained his dominion over the securities even though delivered the 
key Saunders with instructions obtain the contents the box. 
His statement Mrs. Saunders, the donee, ‘‘Now, want you have 
Parker (Saunders) over the lock box and get the contents; 
anything happens you are have the contents the box,’’ does 
not support the claim that Mr. Moloney thereby relinquished control 
over the securities and placed them the possession Mr. Saunders 
trustee for his wife, and not our judgment sufficient support 
gift causa mortis. unfortunate that Mr. Moloney did not carry 
out his evident intention making Mrs. Saunders object his 
bounty preparing will that effect. But we, court, can not 
that which Mr. Moloney himself failed merely because seems 
happy solution the distribution his estate. 

The judgment the court below will affirmed. 

Judgment affirmed. 


EFFECT TENDER LIABILITY FOR 
INTEREST 


Will Kappner, United States Circuit Court Appeals, 100 Fed. Rep. 
(2d) 190 


Where the maker note offers pay the payee bank 
the day maturity and the payee unable accept payment 
because the fact that has pledged the note security for 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1442. 
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loan from third party and the note the possession such 
third party, the maker will not thereafter liable for interest 
the note. 


Appeal from the District Court the United States for the Eastern 
District Pennsylvania; William Kirkpatrick, Judge. 

Action Joseph Willing, receiver the Commercial National 
Bank Philadelphia, against Louis Kapner for the amount note 
with interest. From judgment for the face amount the note with- 
out interest, plaintiff appeals. 

Affirmed, 

Joseph Quinn and Thomas Minnick, Jr., both Philadelphia, 
Pa., for appellant. 

Edward Unterberger, Philadelphia, Pa., for appellee. 


BUFFINGTON, the court below the receiver the Com- 
mercial National Bank brought suit against Louis Kapner recover 
the amount the latter’s note with interest. Liability for the face 
the note was admitted, but not for interest thereon. Jury was waived 
and the tried the Judge, who found verdict for the face 
the note without interest. Thereupon the receiver took this appeal. 

The facts the case and the holdings the trial Judge are thus 
stated his opinion: 


the present case the maker the note had the full amount 
the note the bank the day maturity. was partly tendered 
and partly medium payment which was legally avail- 
able him, namely, his deposit which had the right use set- 
off. According the stipulated facts, his tender ‘was not accepted 
reason the fact that the Commercial National Bank did not have 
possession the The note had been pledged the payee 
partial security for loan and was the hands the pledgee. The 
important fact that the pledgee did not accept the tender. The de- 
fendant was therefore justified refusing pay interest the time 
when the Commercial National Bank, after had received the note 
from the pledgee, demanded 


After due consideration, find ourselves accord with the de- 
cision the court and support holding note Sec. the 
Pennsylvania Act May 16, 1901, Pa. 175, which provides: 
instrument must exhibited the person from whom payment 
demanded, and when paid must delivered the party pay- 
ing it.’’ 

Accordingly, the judgment below affirmed the date the 
going down our mandate. 


